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A. ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Whether substantial evidence supported the courts findings
of fact (re: CrR 3.6), nos. 1 and 147
2. Whether the officers properly searched a backpack found

with the defendant incident to his arrest?

B. STATEMENT OF THE CASE.

1. Procedure

On June 2, 2010, based on an incident that occurred on June 4,
2010 charged the defendant with: Count I, identity theft in the second
degree; Count 11, identity theft in the second degree; Count III, unlawful
possession of payment instruments; and Count IV, possessing stolen
property in the second degree. CP 1-3.

On June 29, 2010 the State filed an amended information adding
20 additional counts of identity theft and possessing stolen property. CP
7-17.

The defendant filed a motion to suppress evidence, as well as a
supplemental motion to suppress in which he claimed that the officers had
no authority to search a backpack that was found where he was hiding.

CP 21-27. The defendant later filed a supplemental motion to suppress
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evidence in which he further elaborated his arguments that the evidence
from the backpack should be suppressed, including making arguments
based on Arizona v. Gant. CP 41-48; Arizona v. Gant 556 U.S. 332,129
S. Ct. 1710, 173 L. Ed. 2d 485 (2009). The State filed a response. CP 51-
54. The court held the search of the backpack was lawful and admitted the
evidence. CP 68-71.

The parties entered into an agreement in which the defendant
waived his right to a jury trial, and agreed to stipulated facts that the court
would use to determine whether the defendant was guilty of the crimes
charged. CP 55-63; [Memorandum of Journal Entry filed 02-07-11]. The
court found the defendant guilty. CP 76-80.

On March 25, 2011 the court sentenced the defendant to an
exceptional sentence above the standard range based on an offender score
of 29 on each count for a total sentence of 86 months. CP 84-100; 124-
126.

A notice of appeal was timely filed on March 30, 2011.

2. Facts
Because this was a stipulated facts bench trial, the following facts
are taken from the Agreement Relating to Stipulated Facts Trial. CP 55-

63.
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Tacoma Police Department officers Bret Beall and Eric Barry were
dispatched to the residence of Sunshine McDuffie on June 4, 2010, just a
few minute past midnight. The nature of the dispatch was a domestic
violence/unwanted person call. The two officers were working as a two
man unit. The officers were advised by their dispatch that Sunshine
McDuftie reported that her ex-husband, defendant Michael Ellison, had
arrived on foot and was on her back patio and refusing to leave. McDuffie
provided a description of Ellison as being a white male wearing a red
jacket and jeans. The residence where the officers were dispatched was
located at 3608 South Madison Street in Tacoma, Pierce County,
Washington.

When the officers arrived at McDuffie’s residence they both
initially checked the backyard of the residence, but did not see anyone in
the backyard. Officer Beal moved towards the front yard to contact
McDuffie while Officer Barry continued to check the back patio area.
Officer Barry observed a blanket covering several items on the back patio.
He looked under the blanket and saw the defendant’s legs. He also saw a
blue backpack in between the defendant’s legs. Officer Barry identified
himself to the defendant and told him to come out. The defendant refused.
The officer pulled the blanket off the defendant and ordered him to show

his hands.
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Officer Beal heard Officer Barry giving these verbal commands
and ran to the back patio area. He observed the defendant sitting in a chair
that had earlier been covered by a blanket. That blanket was on the
ground when Officer Beal arrived. The defendant was ordered to his
stomach and Officer Beal placed him into handcuffs. Officer Beal asked
the defendant why he was hiding. The defendant stated that he was not
hiding, but was just trying to stay warm. Officer Beal then asked him why
he was still at the residence when he had been asked to leave. The
defendant shrugged his shoulders.

At about this time the officers were advised by LESA records that
the defendant had several outstanding warrants that had been confirmed.
Those warrants were from DOC, Tacoma Municipal Court, and Lakewood
Municipal Court. The defendant was arrested on those outstanding
warrants. During a search of the defendant’s person incident to arrest, the
officers located a Samsung cell phone and a Verizon cell phone. Both
appeared to be working, but when asked why he had both, the defendant
said that only one of them worked. Officer Beal then advised the
defendant of his Miranda warnings from his department issued Miranda
form. The defendant stated that he understood his rights and said he
would answer questions. Officer Beal asked the defendant about the blue

backpack that Officer Barry had seen between the defendant’s legs while
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he was seated in the chair. Officer Beal asked the defendant if the
backpack was his. Both officers heard the defendant state that it was his
backpack. Officer Beal then asked the defendant if anything else on the
patio was his, and he stated, “No.”

Officer Beal then searched the defendant’s backpack. This
occurred shortly after the defendant’s arrest, and on the patio in the
presence of the defendant. In the front pouch of the pack the officer
located two more cell phones, an [Pod, a memory stick, and a digital
camera. The officer asked the defendant why he had so many cell phones
and other electronic items and the defendant replied that a friend had given
them to him to get rid of. The officer asked the defendant if they were
stolen, and he shrugged his shoulders and said “A friend gave them to
me.” Officer Beal asked the defendant how he planned on getting rid of
the items and he shrugged his shoulders again.

The officer then found two prescription bottles with the labels
ripped off that contained an assortment of pills. Officer Beal asked the
defendant if the pills were his, and he replied, “No, that’s not my
backpack.” The officer pointed out that the defendant already said that the
backpack was his and the defendant replied, “No I didn’t.” The backpack
also contained a baggie containing hypodermic needles, more pills, a

scale, and baggies. The defendant denied that the items were his.
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In the large pouch of the backpack the officer located a large
plastic bag that contained numerous financial documents and personal
checks. The following items were documented by Officer Beal and
Detective Kim Sheskey as being in the backpack. Also documented below
is the information obtained by the officers from each of the victims they
were able to contact following the defendant’s arrest:

D There were check books and checks in the names of Karen
Richardson, Zoe Allen, Anna Young, and Serghei Ceban. Officer Barry
contacted Karen Richardson that night. Ms. Richardson reported her
checks were stolen during a burglary two weeks earlier. Detective
Sheskey later contacted Zoe Allen, Anna Young, and Serghei Ceban. Zoe
Allen reported that she had placed her outgoing bills containing check
payments into the community mailbox and stated that there were still three
other checks missing from her mail. Serghei Ceban similarly reported that
he had placed check in the outgoing mail in a community mailbox. Anna
Young and Serghei Ceban both resided at that time at the Fairway Height
Apartments. When Michael Ellison was booked into Pierce County Jail, he
provided a home address at the Fairway Height apartment complex.
Richardson, Young, and Ceban all confirmed that they did not know the

defendant;
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2) There was a Verizon wireless customer receipt in the name
of Bo Bounthysavath at 6237 Lakewood Dr, Apt. 219A in University
Place. The order was for a Verizon Wireless Razzle Digital cellular
telephone dated 04/17/2010. There is no apartment 219A at 6237
Lakewood Dr. The address of 6237 Lakewood Dr, Apt. 219 in University
Place corresponds with the address provided by Michael Ellison during his
arrest. Detective Sheskey contacted Bo Bounthysavath. (The full first
name for Bounthysavath is Bounma). Bounthysavath related he has been
dealing with the theft of his identity since his name and social security
information was among the items stolen during a vehicle prowl at Wells
Fargo at 5245 Pacific Avenue under Tacoma case #100480927. Bounma
Bounthysavath related there have been unauthorized accounts established
with Verizon and Sprint. Bounma Bounthysavath’s correct address is in
East Tacoma and not at the Fairway Height Apartments. Bounma
Bounthysavath does not know Michael Ellison.

3) There was a Bank of America loan document addressed to
Aaron Souriyo. The Bank of America loan document included account
numbers for Aaron Souriyo. There was a Department of Homeland
Security Notice of Action document addressed to Sommy Souriyo.

4) There were birth certificates for Jacob Vestal, Jordyn

Vestal, Marjorie Morevac, and Mavis Morevac. There were Social
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Security Administration documents with the social security numbers for
Jacob Vestal and Jordyn Vestal. There was also a medical record
containing the date of birth and social security number for Michelle
Vestal. Detective Sheskey contacted Michelle Vestal and she related the
documents were in a locked box which was stolen during a burglary in
March 2010 under Federal Way Police case #P10003303. Jacob Vestal
and Jordyn Vestal are the children of Michelle Vestal. Marjorie Morevac
is the mother of Michelle Vestal. The birth certificates for the Morevacs
as well as the Vestal documents had been stored inside the stolen locked
box.

5) There were printouts of email documents addressed to Michael
Ellison at heavenbound1277mae@yahoo.com from “Rebecca” at
bbbexter@gmail.com. The email chain indicated that “Rebecca” received
an email from “Alex Impala™ at impalaalex@gmail.com. The email from
“Alex Impala” offered tips on how to effectively interpret and obtain Bank
of America credit card numbers and use them with Verizon. “Alex
Impala™ also provided bank account numbers belonging to various people,
with addresses and names in the email. “Rebecca” sent this email to
Michael Ellison as well as a listing of credit card numbers, names,
addresses and telephone numbers. Detective Sheskey determined that

“Rebecca” is Rebecca Nutu and “Alex Impala” is Alexander Gibson. Also
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included in the email printouts was an email from “Rebecca” to the
defendant that was dated 4/3/10. The email stated, “hey! How you been! I
graduated drug court last week. Can you get me any pain killers?” There
is a response from Michael Ellison dated 4/5/10 that states in part as
follows: “what up yo! Long time no talk. Congratulations on ur
graduation!!! Yes I can get pain killers but what kind r u looking 4?7 U can
e-mail me back or call me @253-208-8332. do you still got action on
numbers? I need some badly. Bianca got sentenced to 22 months. She is at
purdy’s mission creek now ....”

6) There were credit card account numbers discovered in the
names of Johnny Graham, Bonnie McCartney, Eddie Washington, Marnie
Sheeran, Rosanne Tipton, and William Dippolito. Detective Sheskey
contacted each of them and learned the following: Johnny Graham and his
wife Freida Graham reported that the credit card number belonged to
Frieda’s account which was closed in September 2009 due to suspicious
activity. Freida Graham recalled the credit card number was fraudulently
used at a Wal-Mart. Bonnie McCartney related her credit card number
had been compromised in June 2009. There were purchases made at Rite
Aid and Barnes and Noble. Bonnie McCartney recalled the credit card

was tested at the Bed, Bath, and Beyond in Lakewood. Eddie Washington

related the credit card number had been compromised sometime last May
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or June of 2009. Eddie Washington recalled the credit card number was
tested in California and was cancelled by the bank. Marnie Sheeran
related her credit card was compromised in September and October 2009.
Marnie Sheeran indicated there were fraudulent transactions with Verizon
Wireless, Bed, Bath, and Beyond, and Safeway. Marnie Sheeran further
related Bank of America reissued new credit cards that were continuously
compromised. Marnie Sheeran eventually closed the Bank of America
accounts all together in November 2009. Rosanne Tipton related that her
Bank of America credit card account was compromised in the fall of 2009
under Tacoma Police Case #093210409. The fraudulent transactions were
made to Verizon. Bank of America reissued a new credit card but the
fraudulent transactions occurred again. William Dippolito related he did
not recognize the credit card number but the address and the telephone
number were correct. William Dippolito also did not recall if there were
any suspicious circumstances involving his American Express credit
cards.

7) Also in the backpack was a copy of a warrant with the
defendant’s name on it, and a card that was sent to Ellison from his
girlfriend. Officer Beal asked the defendant why the pack contained
things with his name on it if the pack was not his. He stated, “I don’t

know.”
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In addition to the items found in the backpack the officers located a
metal tin that contained approximately 30 keys, some of which were house
keys and some for vehicles. Some of the keys appeared to have been
shaved. There were also two laptop computers on the ground near the
backpack. Officer Beal contacted Sunshine McDuffie after the defendant
was secured in the patrol car. McDuffie stated that the blue backpack, the
metal tin that contained the 30 keys and two laptop computers all belonged

to the defendant.

C. ARGUMENT.
1. SUBSTANTIAL EVIDENCE SUPPORTED THE
TRIAL COURT’S FINDINGS OF FACT (RE: CrR
3.6) NOS. 1 AND 14,

An appellate court reviews only those findings to which error has
been assigned; unchallenged findings of fact are verities upon appeal.
State v. Hill, 123 Wn.2d 641, 644, 647, 870 P.2d 313 (1994). Asto
challenged factual findings, the court reviews the record to see if there is
substantial evidence to support the challenged facts; if there is, then those
findings are also binding upon the appellate court. Hill, 123 Wn.2d at
644. Substantial evidence exists when there is a sufficient quantity of

evidence to persuade a fair-minded, rational person of the truth of the

finding. Hill, at 644. Credibility determinations are for the trier of fact
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and are not subject to appellate review. State v. Camarillo, 115 Wn.2d 60,
71,794 P.2d 850 (1990).

In Henderson Homes, Inc v. City of Bothell, 124 Wn.2d 240, 877
P.2d 176 (1994), the Supreme Court was faced with an appellant who
assigned error to the findings of fact but did not argue how the findings
were not supported by substantial evidence; made no cites to the record to
support its assignments; and cited no authority. The court held that under
these circumstances the assignments of error to the findings were without
legal consequence and that the findings must be taken as verities.

It is elementary that the lack of argument, lack of citation to

the record, and lack of any authorities preclude

consideration of those assignments. The findings are

verities.

Henderson, 124 Wn.2d at 244; see also State v. Jacobson, 92 Wn. App.

958, 964 n.1, 965 P.2d 1140 (1998).

a. Substantial Evidence Supported CrR 3.6
Finding No. 1,

The defense claims that substantial evidence did not support the
court’s finding no. 1. Br. App. 6-7. Finding no. 1 states:

1) On June 4, 2010, just after midnight, Tacoma Police
Department officers Bret Beal and Eric Barry were
dispatched to the residence of Sunshine McDuffie
regarding a domestic violence/unwanted person call.
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The testimony at the trial was that the nature of the dispatch was
that a female caller reported that her ex-husband/estranged boyfriend was
at her address on South Madison, knocking on the door and refusing to
leave. TRP 9, In. 24 to p. 10, In. 7. Officers learned that Ellison was the
boyfriend and when they ran his name for warrants they may have found
warrants for domestic violence. IRP 11, In. 13-15; I RP 38, In. 6-7.
Officer Beal stated Ellison had a warrant for DV assault. TRP 43, In. 1.
When asked why he had concerns about officer safety, Officer Beall
stated:

Well, because of the nature of the call: A domestic
relationship between them. He was refusing to leave...

IRP 43, In. 14-15.

The classification of “domestic violence” applies to trespass in the
second degree when committed by a family or household member, which
is defined as including former spouses and persons who have had a dating
relationship. Under RCW 10.99.020(3), (5)(k), and RCW 26.50.010(2).
Trespass in the second degree occurs when a person knowingly enters or
remains unlawfully in or upon the premises of another. RCW
9A.52.080(1).

Substantial evidence supported the court’s finding no. 1 that the
officers were dispatched regarding a “domestic violence/unwanted person

call.
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b. Substantial Evidence Supported the Courts
Finding (CrR 3.6) no. 14

The defense claims that substantial evidence did not support the
court’s finding no. 14. Br. App. 7-8. Finding no. 14 states:

1) At the time of his arrest, the defendant was in possession and
control of the blue backpack and all the contents therein and the pack was
within the defendant’s reasonable reach.

The backpack at issue here was found between defendant’s feet
where the defendant was sitting and hiding from police. See I RP 14, In.
2-9. After being ordered to the ground several times, he got off the chair,
then was on the ground, and was placed into handcuffs. I RP 42, In. 5-7.
Ellison then provided his name and date of birth and officers confirmed
that he in fact had warrants. I RP 42, In. 12-16. Once officers confirmed
the existence of the warrants, Ellison was placed under arrest. [ RP 43, In.
3-5. Approximately one to five minutes elapsed between when the
officers placed Ellison under arrest and advised him of his rights and then
searched the pack. I RP 21, In. 1-6; p. 54, In. 11-14. Ellison was still
present while the officers searched his pack. I RP 21, In. 5-7; p. 54, In. 15-
17.

From these facts, the court could reasonably infer that at the time of
his arrest the defendant was in possession and control of the backpack so

that substantial evidence supports the court’s finding (CrR 3.6) no. 14,
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Because both the court’s findings are supported by substantial
evidence, they should be affirmed.
2. INCIDENT TO THE DEFENDANT’S ARREST,

THE OFFICERS PROPERLY SEARCHED THE
BACKPACK FOUND WITH HIM.

The court should be aware that the Washington Supreme Court is
currently considering whether the “evidence of the crime of arrest”
exception for warrantless searches incident to arrest applies in
Washington. State v. Snapp, No. 84223-0. Snapp is a consolidated case
that was extensively briefed (including by Amici) and argued May 19,
2011. Additionally, on November 21, 2011 the Supreme Court accepted
review of State v. Byrd, No. 86399-7.

a. It Is Well Established That Incident To A

Suspect’s Lawful Arrest Officers Mav Search
{tems And Containers Found With The

Suspect.

That an officer may search a suspect incident to a lawful arrest has
long been the established law in Washington. See State v. Britton, 137
Wash. 360, 361-65, 242 P. 377 (1926); State v. Gramps, 146 Wash. 509,
263 P. 951 (1928). Indeed, it was so well established in even these earliest
cases that refer to it as “search incident to arrest,” that the court in Gramps
took the doctrine for granted, merely noting that the search incident to

arrest was entirely justified under the repeated holdings of the court,
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without citing to any prior authority. See Gramps, 146 Wash. 509, 512,
263 P. 951 (1928).

This rule continues to be applied by the courts of Washington. See
State v. Olson, 164 Wn. App. 187, 262 P.3d 828 (2011); State v. Ortega,
159 Wn. App. 889, 894, 248 P.3d 1062 (2011).

It has also been long established that the search of a person
incident to arrest includes those items that are immediately associated with
the person, such as backpacks, wallets, purses, etc. See, e.g., State v.
Smith, 119 Wn.2d 675, 835 P.2d 1025(1992) (search of fanny pack
defendant was wearing); State v. Fladebo, 113 Wn.2d 388, 779 P.2d 707
(1989) (search of purse); State v. Johnson, 155 Wn. App. 270, 229 P.2d
824, review denied, 170 Wn.2d 1006 (2010) (purse that driver removed
from vehicle and was holding at time of arrest)).

Under both the Washington and United States Constitutions a
warrant is ordinarily required before officers may conduct a search of a
person or place. State v. Smith, 165 Wn.2d 511, 517, 199 P.3d 386
(2009). However, there are a significant number of narrowly drawn
exceptions to the requirement of a warrant. See Smith, 165 Wn.2d at 511.

One such exception is a search incident to arrest. However, the
courts have recognized that Article I § 7 provides greater protection than

the Fourth Amendment. State v. O’Neill, 148 Wn.2d 564, 584, 62 P.3d
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489 (2003). Prior Washington cases have held that the search incident to
arrest exception is narrower under Article I § 7 than the Fourth
Amendment. See O’Neill, 148 Wn.2d at 584 (citing Fladebo, 113 Wn.2d
388).

However, those cases were limited to searches of vehicles incident
to arrest. While that area of the law under both the state and federal
constitutions has undergone substantial changes, differences appear to
persist at least as to the search of a vehicle incident to arrest, although
those differences may not be the same as what was identified by earlier
caselaw. See, e.g., Arizona v. Gant and its Washington progeny. Arizona
v. Gant 556 U.S. 332, 129 S. Ct. 1710, 173 L. Ed. 2d 485 (2009); State v.
Patton, 167 Wn.2d 379, 219 P.3d 651 (2009); State v. Buelna Valdez, 167
Wn.2d 761, 224 P.3d 751 (2009); State v. Afana, 169 Wn.2d 169, 233
P.3d 879 (2010). This case does not involve the search of a vehicle
incident to arrest, however the possible changes wrought by Gant are
discussed in the following section.

It is well established under Washington case law that incident to a
lawful arrest officers may search those items that are “immediately
associated with the person.” State v. Johnson, 155 Wn. App. 270, 229
P.3d 824 (2010). Nonetheless, in a split published opinion, at least one

panel of the court of appeals has disagreed with this standard and has

-17- brief Ellison.doc



claimed to have abrogated it. State v. Byrd, 162 Wn. App. 612, 616, 258
P.3d 686 (2011) (holding that an officer may not without a warrant, search
an object that the arrestee cannot reach at the time of the search).
However, the court of appeals has no authority to overrule State v. Smith
which was issued by the Court of Appeals and remains the controlling law
on this issue. Smith, 165 Wn.2d 511.

Notwithstanding the opinion in Byrd, where the backpack at issue
here was found between defendant’s feet where the defendant was sitting
and hiding from police, the search of the backpack here falls well within

established Washington law. See I RP 14, In. 2-9.

b. The Changes Wrought By Arizona v. Gant

Do Not Support A Change In The Existing
Washington Case Law.

The defense argument is premised upon the changes wrought by
Arizona v. Gant, following which, the Washington Supreme Court has
adopted language that could be construed to limit any search incident to
arrest (and not just the search of a vehicle) only to those areas a defendant
can readily access to pose a threat to officer safety, or to destroy evidence.
See State v. Patton, the defense argument is that by extension, once a
defendant has been handcuffed and secured in a patrol car, officers may no
longer conduct a search of items that were “immediately associated with

the person,” before arrest, but no longer are after arrest.
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One term after the U.S. Supreme Court issued its opinion in Terry
v. Ohio, it issued its opinion in Chimel v. California, 395 U.S. 752, 89 S.
Ct. 2034, 23 L. Ed. 2d 685 (1969). In Chimel, the court held that incident
to the arrest of a suspect, the Fourth Amendment permitted police officers
to conduct a warrantless search of the area under a suspect’s immediate
control into which a suspect might reach to either grab a weapon or to
conceal or destroy evidence. Chimel, 395 U.S. at 763-766.

The court in Chimel noted that its holding was:

Entirely consistent with the recognized principle that,
assuming the existence of probable cause, automobiles and
other vehicles may be searched without warrants “where it
is not practicable to secure a warrant because the vehicle
can be quickly moved out of the locality or jurisdiction in
which the warrant must be sought.

Chimel, 395 U.S. at 764, n. 9 (quoting Carroll v. United States, 267
U.S. 132, 153, 45 S. Ct. 280, 69 L. Ed. 543 (1925)) and citing Brinegar v.
United States, 338 U.S. 160, 69 S. Ct. 1302, 93 L.. Ed. 1879 (1949).

In New York v. Belton, the court held that where a police officer
has made a lawful custodial arrest of the occupant of a vehicle, the officer
may undertake a search of the passenger compartment without violating
the Fourth Amendment as a contemporaneous incident of arrest. See
Thornton v. United States, 541 U.S 651,617, 124 S. Ct. 2127, 158 L. Ed.
2d 905 (2004) (citing New York v. Belton, 453 U.S. 454, 101 S. Ct. 2860,
69 L. Ed. 2d 768 (1981)).
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In Thornton v. United States, the court interpreted Belton broadly
and held that where an arrestee is a recent occupant of a vehicle, officers
may search the vehicle incident to the arrest. Thornton, 541 U.S. at 623-
24. The court based this standard in part on “[t]he need for a clear rule,
readily understood by police officers and not depending upon differing
estimates of what items were or were not within reach of an arrestee at any
particular moment...” Thornton, 541 U.S. at 622-23.

However, significantly in Thornton, Justice Scalia issued a
concurring opinion in which he argued that the court’s opinion in
Thornton stretched the doctrine of search incident to arrest beyond the
breaking point. Thornton, 541 U.S. at 625 (Scalia concurring). In his
concurrence, Justice Scalia argued that where in practice the vehicles are
not searched until after arrestees are detained in handcuffs and placed in
the back of a patrol car, there is no meaningful risk of the arrestee
accessing the passenger compartment of the vehicle to obtain a weapon (or
destroy evidence). Thornton, 541 U.S. at 625-28 (Scalia [dissenting]).
Justice Scalia instead argued that the search incident to arrest should be
more correctly justified based upon a general interest in gathering
evidence relevant to the crime for which the suspect had been arrested.
Thornton, 541 U.S. at 629 (Scalia [dissenting]).

Of particular relevance here is that the majority in Thornton

rejected the argument Justice Scalia made in his concurrence.
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Moreover, where the appellant argues that this court should hold
the search unlawful were it served neither of the underlying reasons for a
search incident to arrest, that argument is directly contrary to the Supreme
Court’s holding in Robinson, where the court expressly stated that the
courts do not look to see whether the purposes of search incident to arrest
are served. Robinson, 414 U.S. at 235 (holding that the courts do not look
to whether the search supported one of the underlying reasons of officer
safety or preservation of evidence).

Further, in Knowles v. Iowa, the court emphasized that, “[TThe
danger to the police officer flows from the fact of the arrest, and its
attendant proximity, stress, and uncertainty, and not from the grounds for
arrest.” Knowles v. Iowa, 525 U.S. 113, 116, 119 S. Ct. 484, 142 L. Ed.
2d 492 (1998) (quoting United States v. Robinson, 414 U.S. 218,234, n.
5,94 S. Ct. 467, 38 L. Ed. 2d 427 (1973)). To the extent the appellant
argues that the fact that Gibson was arrested on a warrant for an unknown
charge means that there could be no basis for the officer to have a safety
concern; that argument would be contrary to the Supreme Court’s holding
in Knowles.

Ultimately, in Thornton, the United States Supreme Court held that
where a person was a recent occupant in immediate control of the car at
the time of arrest, the officer is entitled to conduct a search incident to

arrest.
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In 2009 the United States Supreme Court issued its opinion in
Arizona v. Gant, [--- U.S. ---],29 S. Ct. 1710, 173 L. Ed. 2d 485 (2009)
which significantly limited what had widely been considered to be the
established law with regard to the ability of officers to conduct a
warrantless search of a vehicle incident to the arrest of an occupant. The
Gant opinion did two things. First it limited the ability to conduct search
of a vehicle incident to arrest under the emergency exceptions for officer
safety or to prevent the destruction of evidence where the occupant of the
vehicle was handcuffed and locked in the back of a patrol car. Second, it
added what it referred to as a new exception to the warrant requirement
that permitted officers to search the vehicle for evidence of the crime of
arrest. The standard adopted by the Supreme Court in Gant was more
restrictive of vehicle searches than the Washington Supreme Court had
been under Article I § 7.

The Washington Supreme Court first considered the affect of Gant

on Washington law in State v. Patfon, 167 Wn.2d 379, 219 P.3d 651
(2009). Rather than following stare decisis and accepting that the Fourth
Amendment provided greater protection that article I § 7, the Washington
Supreme court undertook an independent analysis of the search of a
vehicle incident to the arrest of an occupant under Article [ § 7 in light of
Gant. The court in Patton then abandoned what had been the established
precedent in Washington and returned to the standard set forth in an earlier

Washington case, State v. Ringer, 100 Wn.2d 686, 674 P.2d 1240 (1984).
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In Ringer, the court stated the following:

Based on our understanding of Const. art. 1, § 7, we
conclude that, when a lawful arrest is made, the arresting
officer may search the person arrested and the area within
his immediate control. See State v. Michaels, supra, A
warrantless search in this situation is permissible only to
remove any weapons the arrestee might seek to use in order
to resist arrest or effect an escape and to avoid destruction
of evidence by the arrestee of the crime for which he or she

is arrested.

This language was picked up in Patfon and its progeny.

Today we hold that the search of a vehicle incident to the
arrest of a recent occupant is unlawful absent a reasonable
basis to believe that the arrestee poses a safety risk or that

the vehicle contains evidence of the crime of arrest that

could be concealed or destroyed, and that these concerns

exist at the time of the search.

Patton, 167 Wn.2d at 395. See also State v. Buelna Valdez, 167

Wn.2d 761, 779, 224 P.3d 751 (2009) (“There was no showing that a

delay to obtain a warrant would have endangered officers or resulted in

evidence related to the crime of arrest being concealed or destroyed.™);

State v. Afana, 169 Wn.2d 169, 177, 233 P.3d 879 (2010).

Unfortunately, much of the analysis in Ringer is flawed where its

use of many of the earlier cases is not accurate. Rather than review all

those problems here, it is sufficient to refer to Justice Durham’s

concurring split opinion in Stafe v. Stroud, which gives an accurate review

of how the court in Ringer misapplied many of the cases it relied upon and

thereby adopted a flawed legal analysis. See State v. Stroud, 106 Wn.2d
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144, 155-59, 720 P.2d 436 (1986) (Durham, J. concurring in the result).
Not discussed by Justice Durham, (because the issue was not properly
before the court) but particularly relevant in this case is the fact that court
in Ringer conflates the exception permitting a warrantless search incident
to arrest for evidence of the crime of arrest with the exigent circumstance
exceptions to the warrant requirement to protect officer safety and prevent
the destruction of evidence.

The issue in this case is the direct result of that erroneous
conflation of the two exceptions in Ringer. The result of that conflation is
that the language from Ringer improperly imposes a higher and improper
standard on the State than exists under either exception alone.

It is the State’s position that the “evidence of the crime of arrest”
exception is a separate exception that independently authorizes the search
of the backpack.

A thorough analysis of the jurisprudential origins and
underpinnings of the search incident to arrest rule are reviewed in detail in
LaFave, Wayne, R, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH
AMENDMENT, 4" ed., ¢. 1994, 2011 § 5.2(b)ff, §5.5(a)ff. For the sake of
expedience, that discussion is not repeated here, although copies of the
sections (including the pocket parts) are attached for the convenience of
the court and opposing counsel.

The central issue of the analysis of LaFave as cited above, at least as

it pertains to this case is that it was possible to infer from the ruling in
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Chimel that once a suspect is handcuffed and access to a container has
been removed the search incident to arrest is no longer justified because
the container is no longer within the arrestee’s immediate control. See
LaFave, § 5.5(a) (citing Chimel 395 U.S. 752. Notwithstanding this
possible inference from the opinion in Chimel, the pre-Chadwick cases
routinely allowed the search of a container after the defendant was safely
detained. LaFave, § 5.5(a), p. 211-213 (citing United States v. Chadwick,
433 U.S8. 1,97 S. Ct. 2476, 53 L. Ed. 2d 538 (1977), overturned by
California v. Acevedo, 500 U.S. 565,579, 111 S. Ct. 1982, 114 L. Ed. 2d
619 (1991)). Indeed, as cited in section a. above, early Washington cases
also did not prohibit such searches after the defendant was under arrest.

By way of further argument, the State would simply note that a
number of practical considerations with containers “immediately
associated with the person” justify their continued search incident to
arrest, even where a defendant is detained in handcuffs and removed from
the item.

The court in Acevedo recognized that at one level car is also a
container. See Acevedo, 500 U.S. at 580. However, a vehicle is a
container with unique properties, on the one hand because it is easily
mobile if driven, and on the other hand because it is easily secured (by
being locked), resistant to the weather and elements, and large and

therefore easily located.
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Containers intimately associated with the person, such as
backpacks, purses, fanny packs, etc., are generally not secure, not safe
from the elements, and being relatively small are not easily located. They
can be easily mobile if placed into a vehicle.

This raises a number of issues with regard to bag-like containers,
including purses and backpacks. As was the case here, they are often
located on private property belonging to a third party. Thus, there may not
be a reasonable option for the officer to leave the bag where it was found.
That is especially so where, as here, the defendant was violating a no
contact order, so that it should not remain on the other parties premises.
Nor under community care taking standards should an officer without
inventorying the contents leave it where children or other persons could
end up accessing it. It is not uncommon for backpacks found on arrestees
to contain firearms, explosives (pipe bombs or otherwise), or contraband,
such as controlled substances, or toxic items (from a meth lab or
otherwise). So leaving such a container where found is not a reasonable
option for the officer, and could subject officers or their agency to tort
liability.

In the event the item contained evidence, leaving a backpack or
purse until a search warrant can be obtained could result in it being moved
or interfered with before a warrant could be obtained. It could also result
in weather conditions, such as rain, flowing water or cold temperatures

damaging or destroying evidence.
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As aresult, in nearly every instance, it would be necessary for an
officer to secure the backpack or purse even if the suspect did not want it
preserved.

For all the same reasons, an officer cannot put such a pack even
into the trunk of a patrol car without first conducting an inventory of the
contents of the pack. Indeed, the officer here referred to that concern. [
RP 20, In. 4-8. A bump or vibrations while driving could cause a firearm
to discharge, explosives to go off, or hazardous substances (including
controlled substances) to be released.

Additionally, any evidence in the pack could be damaged or
destroyed by moving it without first inspecting it. Even a suspect’s
request that the backpack or purse be turned over to a third party could be
a means of removing or destroying evidence.

Of course, it goes without saying that such evidence could not be
turned over to an arrestee while that person is detained and/or transported
in the patrol car.

These factual concerns highlight why the courts have always
recognized that a search incident to arrest extends to those things in an
arrestee’s possession, those things “immediately associated with the
person.” They have allowed searches of such items because a search is the
only reasonable thing that can be done with them before any further action

is taken.
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Here the backpack was at the defendant’s feet, and he remained
proximate to it even after he was arrested and the backpack was searched.
Accordingly, the officers properly searched the backpack incident to the

defendant’s arrest.

c. Exigent Circumstances Is A Separate
Exception To The Warrant Requirement
From Search of A Vehicle Incident To
Arrest.

It has long been established that a warrantless search may be
conducted where there are exigent circumstances. Smith, 165 Wn.2d at
517; State v. Cardenas, 146 Wn.2d 400, 405, 47 P.3d 127,57 P.3d 1156
(2002); State v. Wolfe, 5 Wn. App. 153, 156, 486 P.2d 1143 (1971). See
also State v. Young, 76 Wn.2d 212, 214, 455 P.2d 595 (1969)(holding that
officers who had a warrant, but failed to comply with service requirement
were justified by exigent circumstances). Some such circumstances
include when the officers have a good faith belief that they or someone
else is at risk of bodily harm, when the person to be arrested is fleeing, or
attempting to destroy evidence. Ker v. State of Cal., 347 U.S. 23, 39-40,
83 S. Ct. 1623, 10 L. Ed. 2d 726 (1963); Miller v. U.S.,357 U.S. 301, 307,
78 S. Ct. 1190, 2 L. Ed. 2d 1332 (1958). In Washington, the court allowed
a warrantless search incident to arrest based on exigent circumstances in

State v. Baker, 4 Wn. App. 121, 125, 480 P.2d 778 (1971 )(relying on
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Chimel for the position that a warrantless search incident to arrest was
valid based on the exigent circumstances of risk of flight or destruction of
evidence). Noteworthy is that the concern for destruction of evidence was
not expressly limited to the crime of arrest, much like the language of the
current version of the rule under Gant. See, e.g., State v. Campbell, 15
Wn. App. 98, 547 P.2d 295 (1976)(where no one had been arrested, the
court held that search of apartment to investigate recent burglary, which
search led to the discovery of marijuana plants, was valid given the
exigent circumstances of the burglary).

Thus, the purpose behind exigent circumstances exception applies
to the reasonable risk of destruction of evidence of any crime, and is not
limited to evidence of the crime of arrest, as is evidenced by the several
cases referenced where the was no arrest at all at the time of the search.
Moreover, the reasoning behind exigent circumstances applies equally to
the destruction of evidence by third parties who are not under arrest. See
e.g., Young, 76 Wn.2d at 214ff (officers serving search warrant failed to
comply with service requirements where once they announced the heard
screaming, yelling, and the sound of occupants scurrying and running
throughout house so that officers entered within seconds, resulting in a
race for the bathroom with everyone ending up there). See also H.

Matthew Munson, State v. Parker: Searching The Belongings Of
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Nonarrested Vehicle Passengers During A Search Incident To Arrest. 75

Wash. L. Rev. 1299 (2000).

For example, if the officer has arrested the driver of a vehicle for
driving on a suspended license and locked that driver in the back of a
patrol car, but upon return to the vehicle observes an unarrested passenger
attempting to destroy evidence that the driver possessed narcotics, exigent
circumstances would entitle the officer to seize the narcotics evidence to
prevent its destruction even though the passenger was not at that point
under arrest.

Compare this example to the facts in State v. Huckaby, 15 Wn.
App. 280, 549 P.2d 35 (1976). In Huckaby, officers entered the residence
with permission in order to conduct a marijuana transaction and to arrest
the defendant for an earlier transaction. Huckaby, 15 Wn. App. at 282.
After the defendant was under arrest the defendant’s wife stood next to an
open pantry in the kitchen and appeared to have her hand in a sack.
Huckaby, 15 Wn. App. at 282. Officers told her to keep her hands out of
the sack, and one got up and looked into the pantry for weapons and
observed what appeared to be bag of marijuana stems and a bag of
marijuana seeds. Huckaby, 15 Wn. App. at 282. Later, the bags were
removed to a table by another officer looking for additional suspects.
Huckaby, 15 Wn. App. at 282. A warrant was obtained based solely on
the odor of marijuana. Huckaby, 15 Wn. App. at 283. While the case was

decided on the basis of the validity of the entry of the officers and the

-30- brief_Ellison.doc



arrest, the evidence was all admitted at trial with the court holding that the
seizure as a result of the arrest was proper. Huckaby, 15 Wn. App. 291.

This point is even further highlighted in the case of weapons. Any
time an officer contacting a vehicle has a reasonable concern for officer
safety, regardless of whether that concern is caused by an arrestee or
someone else, the officer is entitled to check the occupants for weapons
without a search warrant. State v. Acrey, 148 Wn.2d 738, 753, 64 P.3d
594 (2003).

The point being made here is a crucial one. Exigent circumstances
provide their own justification for a warrantless search, regardless of
whether or not the person is under arrest. The only reason exigent
circumstances have been tied to a search incident to arrest is because often
at the point of arrest exigent circumstances arise. For the sake of a bright
line rule, the court in Belfor was viewed as having interpreted that
connection broadly in favor of the officers. After Gant, and in light of
modern police practices, that connection is now viewed more narrowly.
However, the essential point is that exigent circumstances do not depend
on arrest. This is also why exigent circumstances are often equated with
the emergency exception, and not search incident to arrest. See State v.
Smith, 165 Wn.2d 511, 519, 199 P.3d 386 (2009) (discussing State v.
Smith, 137 Wn. App. 262, 269, 153 P.3d 199 (2007); Hocker v. Woody,

95 Wn.2d 822, 631 P.2d 372 (1981)(discussing “hot pursuit” as an
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emergency exception). See also State v. Steinbrunn, 54 Wn. App. 506,
509, 774 P.2d 55 (1989)(discussing the progressive diminution of blood
alcohol level over time as an “emergency”); State v. Patterson, 112 Wn.2d
731, 736, 774 P.2d 10 (1989)(quoting State v. Smith, 88 Wn.2d 127, 135,
559 P.2d 970 (1977)).

Understanding that the jurisprudential basis of exigent
circumstances operate independently of search incident to arrest makes it
possible to understand the State’s second point. That is that the traditional
exception for a search incident to arrest for evidence of the crime of arrest
is a separate and distinct exception from the exigent circumstance of
preventing the destruction of evidence.

d. The Search of a Vehicle Incident To Arrest Is
Its Own Exception To The Warrant

Requirement,

In United States v. Robinson, the court recognized that the general
exception for search incident to arrest has historically been formulated into
two distinct propositions. United States v. Robinson, 414 U.S. 218, 224,
94 S. Ct. 467, 38 L. Ed. 2d 427 (1973). First, the search of a person by
virtue of lawful arrest. Robinson, 414 U.S. at 224. Second, search of the
area within control of the arrestee. Robinson, 414 U.S. at 224. The first is

a search incident to arrest for evidence of the crime of arrest. The second
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is a search based upon exigent circumstances. Morever, the dissent in
Robinson also distinguishes between a warrantless search of the person
incident to arrest and a warrantless search based upon exigent
circumstances. See also United States v. Robinson, 414 U.S. 218, 242-43,
94 S. Ct. 467, 38 L. Ed. 2d 427 (1973)(Marshall Dissenting).

One of the early cases from this state gives a particularly clear
explanation of why a search incident to arrest for evidence of the crime of
arrest differs from a search based upon exigent circumstances.

It has always been held that a peace officer, when he makes a
lawful arrest, may lawfully, without a search warrant, search the person
arrested and take from him any evidence tending to prove the crime with
which he is charged. If a search may be made of the person or clothing of
a person lawfully arrested, then it would follow that a search may also be
properly made of his grip or suit case, which he may be carrying. From
this it seems to us to follow logically that a similar search, under the same
circumstances, may be made of the automobile of which he has possession
and control at the time of his arrest. This is true because the person
arrested has the immediate physical possession, not only of the grips or
suitcases which he is carrying, but also of the automobile which he is

driving and of which he has control.
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State v. Hughlett, 124 Wash. 366, 214 P. 841 (1923), overruled by,
Ringer, 100 Wn.2d at 669. While Hughlett was overruled by Ringer, it
was on a different ground. The holding of the court in Ringer was that
officers may search the area within the arrestee’s immediate control.
Ringer, 100 Wn.2d at 699. However, as indicated above, Ringer
mistakenly conflates search incident with arrest with exigent
circumstances.

The basis articulated in Hughlett has a very long history in the
common law. See Thornton, 541 U.S, at 629-30 (Justice Scalia
concurring) (citing to United States v. Wilson, 163 F. 338, 340, 343
(C.C.S.D.N.Y. 1908); Smith v. Jerome, 47 Misc. 22, 23-24, 93 N.Y.S.
202, 202-03 (Sup.Ct.1905); Thornton v. State, 117 Wis. 338, 346-47, 93
N.W. 1107, 1110 (1903); Ex Parte Hurn, 92 Ala. 102, 112, 9 So. 515,
519-20 (1891); Thatcher v. Weeks, 79 Me. 547, 548-49, 11 A. 599, 599-
600 (1887); 1 F. Wharton Criminal Procedure § 97, pp. 136-137 (J. Kerr
10th ed.1918); 1 J. Bishop, Criminal Procedure § 211, p. 127 (2d ed.
1872)); cf. Spalding v. Preston, 21 Vt. 9, 15, 1848 WL 1924 (1848);
Queen v. Frost, 9 Car. & P. 129, 131-134 (1839); King v. Kinsey, 7 Car.
& P. 447 (1836); King v. O’Donnell, 7 Car. & P. 138 (1835); King v.

Barnett, 3 Car. & P. 600, 601 (1829).
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As Justice Scalia noted in is concurrence, “The articulation in
Bishop in 1872 is typical:

The officer who arrests a man on a criminal charge should consider
the nature of the charge; and if he finds about the prisoner’s person, or
otherwise in his possession, either goods or moneys which there is reason
to believe are connected with the supposed crime as its fruits, or as the
instruments with which it was committed, or as directly furnishing
evidence relating to the transaction, he may take the same, and hold them
to be disposed of as the court may direct.”

Thornton, 541 U.S. at 630 (Justice Scalia concurring) (quoting
Bishop, §211 at 127).

A search incident to arrest for evidence of the crime of arrest is a
separate exception from the exigent circumstances exception. The court
should uphold the admission of the backpack on the basis of that exception

as well.

D. CONCLUSION.

Substantial evidence supports the trial courts findings of fact (CrR
3.6) nos. 1 and 14.

The well established law of Washington long pre-dating Chimel
and Belton has upheld the search of items in the arrestee’s possession

incident to arrest. Moreover, the separate exception for evidence of the
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crime of arrest also supports the admissibility of the backpack. For all
these reasons, the court should affirm the admissibility of the contents of

the backpack and affirm the defendant’s conviction.

DATED: December 19, 2011.

MARK LINDQUIST

Pierce County

Prosecuting Attorney '
A !

STEPHEN TRINEN ./

Deputy Prosecuting Attorney

WSB # 30925
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Appendix A
SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMENDMENT, 4" ¢d.,
LaFave, Wayne, R,
c. 1994, 2011
§5.2
(Including the main section followed by the pocket part)
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[TThe majority gives officers unfettered discretion to choose [custodi-
al arrest over issuance of a cifation] without articulating a single
reason why such action is appropriate.

Such unbounded discretion carries with it grave potential for abuse.
* * * Indeed, as the recent debate over racial profiling demonstrates
all too clearly, a relatively minor traffic infraction may often serve as
an excuse for stopping and harassing an individual. After today, the
arsenal available to any officer extends to a full arrest and the
searches permissible concomitant to that arrest. An officer’s subjec-
tive motivations for making a traffic stop are not relevant consider-
ations in determining the reasonableness of the stop. See Whren
* * ¥ But it is precisely because these motivations are beyond our
purview that we must vigilantly ensure that officers’ poststop ac-
tions—which are properly within our reach——comport with the
Fourth Amendment’s guarantee of reasonableness.
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Analysis

Subsec.

(a) The Robinson and Gustafson cases.

(b} The “general authority” to search incident to arrest.
{(c} Rationale: search for evidence.

(d) Rationale: search for weapons.

(e) Minor offenses and the pretext problem.

(f) Broadening the exclusionary rule.

(g) Limiting searches by limiting “custodial arrest.”
(h) Search where no ““custodial arrest.”

(i) Use of force.

(j) What may be seized.

In Chimel v. California,* the Court declared that when an arrest is

made ““it is reasonable for the arresting officer to search the person

456. See § 1.4(e). § 52

1. 395 U.8. 752, 89 S.Ct. 2034, 23
L.Ed.2d 685 (1969).
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arrested in order to remove any weapons that the latter might seek to
use in order to resist arrest or effect his escape” and also ‘“‘to search for
and seize any evidence on the arrestee’s person in order to prevent its
concealment or destruction.” This language highlighted a very signifi-
cant issue which the Court did not have occasion to resolve in Chimel:
whether, on the one hand, the right to make such searches of the person
flows automatically from the fact that a lawful arrest was made, or
whether, on the other hand, such searches may be undertaken only
when the facts of the individual case indicate some likelihood that either
evidence or weapons will be found.

This question reached the lower courts with some frequency, usually
in the context of an arrest for a minor traffic violation or some other
lesser offense for which there could be no evidence and which would not
of itself suggest that the perpetrator would be armed. Some courts took
the position that a full search of the person incident to a lawful arrest
was per se reasonable,? while others reached a contrary conclusion, often
allowing no more than a pat-down when the only conceivable lawful
purpose was protection of the arresting officer.® Finally, in United States
v. Robinson® and the companion case of Gustafson v. Florida,® the
Supreme Court held that the broader view was consistent with the
protections of the Fourth Amendment.

(a) The Robinson and Gusiafson cases.® Robinson involved
these facts: Officer Jenks of the D.C. police department, upon observing
Robinson driving a 1965 Cadillac, signalled him to stop. As a result of
investigation following a check of Robinson’s permit a few days earlier,
Jenks knew that Robinson was operating a vehicle after revocation of his
operator’s permit and that he had subsequently obtained a temporary
permit by misrepresentation. Upon being shown the {emporary permit
again, Jenks placed Robinson under arrest and then proceeded to search
him. Because he could not determine the precise size or consistency of an
object he felt in Robinson’s breast pocket, Jenks removed it. The object
was a cigarette package, within which Jenks found fourteen gelatin

2. E.g., United States v. Stmmons, 302
A2d 728 (D.C.App.1973); State v. Girago-
sian, 107 R.I. 657, 270 A2d 921 (1970}
State v. Coles, 20 Ohio Misc. 12, 249 N.E.2d
553 (1969); Watts v. State, 196 So.2d 79
(Miss.1967); Lane v. State, 424 SW.2d 925
(Tex.Crim.App.1967).

3. E.g, People v. West, 31 Cal.App.3d
175, 107 CalRptr. 127 (1973); People v.
Jordan, 11 11LApp.3d 482, 297 N.E.2d 273
(1973); State v. Curtis, 200 Minn. 429, 190
N.W.2d 631 (1971); People v. Adams, 32
N.Y.2d 451, 346 N.Y.S.2d 229, 299 N.E.2d
653 (1973); Commonwealth v. Freeman,
222 Pa.Super. 178, 293 A 2d 84 (1972). Oth-
er decisions taking this more limited view
are collected in United States v. Robinson,
471 F.2d 1082, 1104 n. 39 (D.C.Cir.1972).

4. 414 US. 218, 94 S.Ct. 467, 38
L.Ed.2d 427 (1973).
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5. 414 U.S. 260, 94 SCt. 488, 38
L.Ed.2d 456 (1973).

6. Much of what is said in the discus-
sion which follows in this section first ap-
peared in LaFave, “Case by Case Adjudica-
tion” Versus “Standardized Procedures”:
The Robinson Dilemma, 1974 Sup.Ct.Rev.
127. See also Aaronson & Wallace, A Recon-
sideration of the Fourth Amendment’s Doc-
trine of Search Incident to Arrest, 64 Geo.
L.J. 53 (1975); White, The Fourth Amend-
ment as a Way of Talking About People: A
Study of Robinson and Matlock, 1974 Sup.
Ct.Rev. 165; Comments, 24 Emory L.J. 151
(1975); 63 Geo.L.J. 223 (1974); Notes, 23
Clev.St.L.Rev. 135 (1974); 7 Loy.L.A.L.Rev.
516 (1974); 1 Ohio N.L.Rev. 334 (1974); 7
Sw.U.L.Rev. 383 (1975).
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capsules of heroin. The officer’s actions in making a full custody arrest
(that is, for purposes of taking him to the station) and a full search
incident thereto were required under department regulations. It appears
that Jenks was rather routinely carrying out these instructions, for he
later testified, “I just searched him. I didn’t think about what I was
looking for. I just searched him.” Robinson’s conviction for possession of
heroin was overturned by the court of appeals; the plurality opinion
concluded that when an arrest is made for a crime without evidence the
search incident thereto must be limited to an intrusion reasonably
required to discover weapons, which in the case of a full custody arrest
for a traffic violation would be a frisk.’

The Supreme Court reversed. Justice Rehnquist, finding that “no
doubt has been expressed” in the Court’s prior decisions or the “‘early
authorities” as to “the unqualified authority of the arresting authority
to search the person of the arrestee,” concluded there was no need ‘‘to
qualify the breadth of the general authority to search incident to a
lawful custodial arrest on an assumption that persons arrested for the
offense of driving while their licenses have been revoked are less likely to
possess dangerous weapons than are those arrested for other crimes.”
But his “more fundamental disagreement” with the court of appeals
arose from ‘“‘its suggestion that there must be litigated in each case the
issue of whether or not there was present one of the reasons supporting
the authority for a search of the person incident to a lawful arrest,” for
he concluded:

A police officer’s determination as to how and where to search the
person of a suspect whom he has arrested is necessarily a quick ad
hoc judgment which the Fourth Amendment does not require to be
broken down in each instance into an analysis of each step in the
search. The authority to search the person incident to a lawful
custodial arrest, while based upon the need to disarm and to
discover evidence, does not depend on what a court may later decide
was the probability in a particular arrest situation that weapons or
evidence would in fact be found upon the person of the suspect. A
custodial arrest of a suspect based on probable cause is a reasonable
intrusion under the Fourth Amendment; that intrusion being law-
ful, a search incident to the arrest requires no additional justifica-
tion. It is the fact of the lawful arrest which establishes the authori-
ty to search, and we hold that in the case of a lawful custodial
arrest® a full search of the person is not only an exception to the

7. The case was heard initially by a
division of the court of appeals, which re-
versed the conviction, but upon rehearing
en banc the case was remanded for a sup-
plemental evidentiary hearing. 447 F.2d
1215 (D.C.Cir.1971). Upon the subsequent
rehearing en bane, 471 F.2d 1082 (D.C.Cir.
1972), the plurality opinion was written by
Judge Wright. Chief Judge Bazelon wrote a
brief concurring opinion; Judge Wilkey,

joined by three other members of the court,
dissented.

8. In United States v. Mota, 982 F.2d
1384 (9th Cir.1993), the court held that if
the police in fact make a custodial arrest
but it is not “lawful” in the sense that the
law of the jurisdiction where the arrest
oceurs requires resort to a noncustodial al-
ternative, then the arrest and search are
unconstitutional, For further consideration
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warrant requirement of the Fourth Amendment, but is also a
“reasonable” search under that Amendment.

Justice Marshall, joined by Justices Douglas and Brennan, dissented.
Criticizing the majority’s approach as “a clear and marked departure
from our long tradition of case-by-case adjudication of the reasonable-
ness of searches and seizures under the Fourth Amendment,” they
proceeded to assess the reasonableness of Jenks’ conduct. They conclud-
ed that he acted improperly in opening the cigarette package, in that
“there is no indication that he had reason to believe or did in fact believe
that the package contained a weapon’ and in any event ‘it would have
been impossible for respondent to have used [a weapon therein] once the
package was in the officer’s hands.”

The facts in Gustafson were similar. There a Florida officer arrested
Gustafson for failure to have his operator’s license in his possession,
after which he searched him, finding marijuana cigarettes in a cigarette
box. In affirming the judgment of the Florida Supreme Court upholding
the conviction,” Justice Rehnquist concluded that Robinson controlled:

Though the officer here was not required to take the petitioner into
custody by police regulations as he was in Robinson, and there did
not exist a departmental policy establishing the conditions under
which a full-scale body search should be conducted, we do not find
these differences determinative of the constitutional issue. * * * It
is sufficient that the officer had probable cause to arrest the peti-
tioner and that he lawfully effectuated the arrest and placed the
petitioner in custody.

The three Robinson dissenters dissented in (ustafson for the same
reasons. Justice Stewart concurred in Gustafson,’® and Justice Powell
concurred in both cases, expressing the view ‘“‘that an individual lawfully
subjected to a custodial arrest retains no significant Fourth Amendment
interest in the privacy of his person.”

Robinson and Gustafson have had a significant impact. They are
very frequently cited by lower courts in upholding full searches incident
to a custodial arrest.!* Most noteworthy, however, is the fact that some

of Mota and whether state law may proper-
ly be “‘incorporated” into the Fourth
Amendment in this way, see § 1.5(b).

9. 258 S50.2d 1 (Fla.1972), reversing 243
S0.2d 615 (Fla.App.1971).

10. See text at note 140 infra.

11. A particularly useful example of the
impact of the Robinson-Gustafson rule is
provided by People v. Traubert, 199 Colo.
392, 608 P.2d 342 (1980), where defendant
was searched following his arrest for trying
to break into a building. Defendant claimed
there was no justification for the search in
that there were no fruits (he had not gotten
into the building), instrumentalities (the
burglary tools had been found at the scene),
or weapons (an unproductive frisk had al-
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ready been conducted) to look for, but the
court rejected the contention with the ob-
servation that under Robinson the right to
search flows automatically from a lawful
custodial arrest. See also People v. Bischof-
berger, 724 P.2d 660 (Col0.1986) (Robinson
allows search of person arrested merely be-
cause of outstanding traffic warrants).

In State v. Kennel, 26 Ariz. App. 147, 546
P.2d 1156 (1976), Robinson was applied to
the taking of custody of an intoxicated per-
son for the purpose of transporting him to
the local alcoholic reception center. Com-
pare United States v. Gallop, 606 F.2d 836
(9th Cir.1979), holding that when police
seized abusive persons for transportation to
a detoxification center, characterized by
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of the state courts which had previously taken a narrower view of the
authority to search the person incident to arrest have accepted the
Robinson-Gustafson position, either on the ground that their earlier
interpretation of the requirements of the Fourth Amendment has now
been established as erronecus or on the ground that their earlier
interpretation of comparable state constitutional provisions should be
brought into line with the interpretation the Supreme Court has given to
the Fourth Amendment.'? But a few state courts have rejected Robinson
and Gustafson and construed a state constitutional provision more
narrowly.'?

{b) The ‘‘general authority” to search incident to arrest.
Justice Rehnquist pursued a two-step analysis in Robinson; his first
inquiry concerned the “general authority” of the police to search inci-
dent to arrest, after which he then asked whether there was a need “to
qualify the breadth of the general authority’’ with respect to the instant
case. The dissenters, on the other hand, turned directly to “the only
question presented in this case: The permissible scope of a search of the
person incident to a lawful arrest for violation of a motor vehicle
regulation.” Without suggesting that the dissenters were necessarily in
error in failing to address the broader question, it does appear useful to
consider that issue here as a means of assessing Robinson. It is difficult
to think clearly about the kind of case Robinson and. Gustafson represent
absent some conceptual framework within which to consider generally
the distinet and common police practice of warrantless search incident to
arrest. While the myth persists that warrantless searches are the excep-
tion,** the fact is that searches incident to arrest occur with the greatest
frequency.’® The broader question, therefore, is of overarching impor-
tance in current criminal justice administration.

statute as protective custody and not arrest, (1976); State v. Rosborough, 62 Haw. 238,
no Robinson search was permissible. See 615 P.2d 84 (1980); State v. Dangerfield,
also State v. Lawrence, 58 Or.App. 423, 648 171 N.J. 446, 795 A.2d 250 (2002); State v.
P.2d 1332 (1982) (detention of intoxicated Paul T., 128 N.M. 360, 993 P.2d 74 (1999).

person permits pat-down but no full search 14, Thus, the Robinsen dissenters state:
563517 B.2d 459 (1967 (Rl search mot L1y 1 yast malority of case, the determi
i — . P nation of when the right of privacy must
allge“éed :jn."“,ien:dt‘) tfanspol:tmg Olf disori-  1easonably yield to the right of search is
ented and injured person to hospital). required to be made by a neutral judicial
12. People v. Weintraub, 35 N.Y.2d 351, officer before the search is conducted.”
361 N.Y.S.2d 897, 320 N.E.2d 636 (19?4); 15. See T. Taylor, Two Studies in Con-
Hughes v. State, 522 P.2d 1331 (OkLCrim.  gtitutional Interpretation 48 (1969).
App.1974); State v. Florance, 270 Or. 169, w .
527 P.2d 1202 (1974) (on ground that Rob- Comparison of the total number of
inson should now be followed in interpret- search‘ warrants ] lssue_:d \fﬂth the arrests
ing comparable state constitutional provi- made is equal!y 111urm‘natmg. In 1966 the
sion, as that case presents a rule which will New York police obtained 3’897. warrants
be better understood by police and confu- and made 171,288 arrests. It is reliably

sion between federal and state rules istobe  [0P° rted that in banv Pranq1sco in 1966
avoided). there were 29,084 serious crimes reported

to the police, who during the same year

13. Middleton v. State, 577 P.2d 1050 obtained only 19 search warrants.” Model

(Alaska 1978); People v. Maher, 17 Cal.3d Code of Pre-Arraignment Procedure 493-94
196, 130 CalRptr. 508, 550 P.2d 1044 (1975).
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The Robinson majority stated the “general authority’ in absolute
terms: once there is a “custodial arrest” a “full search of the person”
requires ‘‘no additional justification.”” Before inquiring into the historical
support for such a broad doctrine, it is useful to note briefly how a
narrower statement of authority might be constructed. A more limited
doctrine might require some additional justification and might permit
less than a full search; or, to state the proposition in the language used
in Terry v. Ohio,"® it might be said that notwithstanding the arrest any
search of the person must be “justified at its inception” and ‘‘reasonably
related in scope to the circumstances which justified the interference in
the first place.” Given the fact that there is general agreement that such
a search may be undertaken only to discover weapons which the arrestee
might otherwise use to resist arrest or escape and to discover evidence of
the crime for which the arrest was made,"” it might be postulated that a
search of the person should be permitted only on probable cause to
believe that such items will be found and only of the intensity necessary
to find the items reasonably believed to be in the arrestee’s possession.

The Supreme Court has quite consistently stated the authority to
search the person incident to arrest in terms which suggest neither
limitation. When the Court first enunciated the exclusionary rule in
Weeks v. United States,'® it emphasized that the instant case was “not an
assertion of the right on the part of the Government, always recognized
under English and the American law, to search the person of the accused
when legally arrested to discover and seize the fruits or evidence of
crime.” Similarly, in Agnello v. United States,™ the Court noted: “The
right without a search warrant contemporaneously to search persons
lawfully arrested while committing crime * * * in order to find and seize
things connected with the crime as well as weapons and other things to
effect an escape from custody, is not to be doubted.” And the same year,
in Carroll v. United States:*® “When a man is legally arrested for an
offense, whatever is found upon his person or in his control which it is
unlawful for him to have and which may be used to prove the offense
may be seized and held as evidence in the prosecution.”

Later, in United States v. Rabinowitz,** the majority asserted: ‘“The
right of the ‘people to be secure in their persons’ was certainly of as

16. 392 US. 1, 88 S.Ct. 1868, 20 (1975}, lists a third justification, namely,
L.Ed.2d 889 (1968). “to furnish appropriate custodial care,” but

17. In Preston v. United States, 376
US. 364, 84 S.Ct. 881, 11 LEd.2d 777
(1964), it is stated that “‘the rule allowing
contemporaneous searches is justified, for
example, by the need to seize weapons
* * * as well as hy the need to prevent the
destruction of evidence of the crime.”” Note,
78 Yale L.J. 433, 434 n.12 (1969) observes:
“Despite the mysterious “for example,” a
thorough search of the case law reveals no
other justifications for warrantless searches
incident to arrest which do not collapse
upon careful inspection into one of the two
bases articulated in Preston.” Model Code
of Pre-Arraignment Procedure § S5 230.1

this is better conceptualized as a search
incident to the placing of the arrestee in a
custodial facility, for it only comes into
play, as the Code notes, “if the arrested
individual is jailed.” See also note 89 infra.

18. 232 U.S. 383, 34 8.Ct. 341, 58 L.Ed.
652 (1914).

19. 269 U.S. 20, 46 S.Ct. 4, 70 L.Ed. 145
(1925).

20. 267 U.S. 132, 45 5.Ct. 280, 69 L.Ed.
543 (1925).

21. 339 U.S. 56, 70 S.Ct. 430, 94 L.Ed.
653 (1950).
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much concern to the framers of the Constitution as the property of the
person. Yet no one questions the right, without a search warrant, to
search the person after a valid arrest. The right to search the person
incident to arrest always has been recognized in this country and in
England.” In light of the fact that the Rabinowitz holding has not
survived,? it is noteworthy that Justice Frankfurter’s forceful dissent in
that case also assumed an unqualified right to search the person.?® More
recently, in Preston v. United States,>® a unanimous Court asserted:
“Unquestionably, when a person is lawfully arrested, the police have the
right, without a search warrant, to make a contemporaneous search of
the person of the accused for weapons or for the fruits of or implements
used to commit the crime.”

Chimel v. California,® the last search and seizure decision of the
Warren Court, deserves particular attention, for there the Court applied
to search incident to arrest the aforementioned Terry principle that
“[t]he scope of [a] search must be ‘strictly tied to and justified by’ the
circumstances which rendered its initiation permissible.” In doing so,
the Court reached the long overdue conclusion that a person’s home may
not be subjected to a warrantless search merely because he happens to
be arrested there. Such a search, the majority indicated, is unreasonable
because it lacks the justification which attends search of the person,
about which the Court again spoke in the broadest possible terms:

When an arrest is made, it is reasonable for the arresting officer to
search the person arrested in order to remove any weapons that the
latter might seek to use in order to resist arrest or effect his escape.
Otherwise, the officer’s safety might well be endangered, and the
arrest itself frustrated. In addition, it is entirely reasonable for the
arresting officer to search for and seize any evidence on the arres-
tee’s person in order to prevent its concealment or destruction.

Tt is not difficult to read that language, as does Justice Rehnquist in
Robinson, as stating that as a general rule there is a right to make a full
search of the person of one lawfully arrested without any additional
showing. In contrast to the language in Terry, where it is required that
the officer have reason ‘“to conclude * * * that the persons with whom
he is dealing may be armed and presently dangerous,”” Chimel speaks of
a search for “any weapons”’ which the arrestee ‘“might seek to use.”
Likewise, Chimel states that there is a right to search for “any evidence
on the arrestee’s person,” not of evidence reasonably believed by the

22. The holding, that the place of arrest
could also be searched without a warrant
incident to arrest, was overruled in Chimel
v. California, 395 U.S. 752, 89 S.Ct. 2034,
23 L.Ed.2d 685 (1969).

23. He stated that “in order to protect
the arresting officer and to deprive the pris-
oner of potential means of escape” and “to
avoid destruction of evidence by the arrest-
ed person” the police ““may search and seize

* * * the things physically on the person
arrested.” The same may be said for the
dissenters in the predecessor to Rabinowitz,
Harris v. United States, 331 U.S. 145, 67
S.Ct. 1098, 91 L.Ed. 1399 (1947).

24. 376 U.S. 364, 84 S.Ct. 881, 11
L.Ed.2d 777 (1964).

25. 395 US. 752, 89 S.Ct. 2034, 23
L.Ed.2d 685 (1969).
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officer to be in the arrestee’s possession. And no mention is to be found
of any limitation on the intensity of the search of the person.

Yet, the fact remains that neither in Chimel nor in any of the other
cases cited above did the Court have oceasion to pass upon the admissi-
bility of evidence seized from the person. Either the admissibility of that
evidence was conceded, or—more often—a productive search of the
person had not occurred. Thus, as Justice Rehnquist acknowledged in
Robinson, ‘‘virtually all of the statements of this Court affirming the
existence of an unqualified authority to search incident to a lawful arrest
are dicta.” There are other decisions of the Court in which the admissi-
bility of items taken from an arrestee’s person was in issue, but in these
cases the battle has typically been over whether the arrest was lawful,
and a careful examination of the facts of these cases makes untenable
the conclusion that the Court has given tacit approval to an unqualified
right to search an arrestee’s person.?®

Concluding that the Court was thus not “foreclosed by principles of
stare decisis from further examination into history and practice in order
to see [what was] in fact intended by the Framers of the Fourth
Amendment,” the majority in Robinson turned to that evidence and
found that it “tend[s] to support the broad statement of the authority to
search incident to arrest found in the successive decisions of this Court.”
This is the case, for if one looks to the “original understanding” of those
who framed and adopted the Fourth Amendment, as reflected by the
great cases of the early 1760’s, it appears that the warrantless search
incident to arrest was not a matter of concern.?”

26. Draper v. United States, 358 U.8/
307, 79 8.Ct. 329, 3 L.Ed.2d 327 (1959);
McCray v. lllinois, 386 U.S. 300, 87 S.Ct.
1056, 18 L.Ed.2d 62 (1967); and Adams v.
Williams, 407 U.S. 143, 92 S.Ct. 1921, 32
L.Ed.2d 612 (1972), are all of a kind, for in
each of these cases the arrest was made
upon reasonable grounds to believe that the
suspect was presently in possession of nar-
cotics. The grounds for arrest thus also
established probable cause for search and in
none of the three cases does it appear that
the search was more intrusive than neces-
sary to find the narcotics.

Similarly, in Abel v. United States, 362
US. 217, 80 S.Ct. 683, 4 L.Ed.2d 668
(1960), where the concern was with an ad-
ministrative arrest by I.N.S. agents prelimi-
nary to deportation, the search in question
was merely into Colonel Abel’s sleeve for
articles an officer saw him “deliberately
trying to hide.” Thus, the search was limit-
ed in scope and, given Abel's furtive con-
duct, appears to have been made on proba-
ble cause that either a weapon or proof of
alienage would be found. Likewise, in
Schmerber v. California, 384 U.S. 757, 86
8.Ct. 1826, 16 L.Ed.2d 908 (1966), involving
the taking of a blood sample from a defen-
dant driving while intoxicated, the Court

emphasized that ““the facts which estab-
lished probable cause to arrest in this case
also suggested the required relevance and
likely success of a test of petitioner’s blood
for alcohol” and that the intrusion was
reasonably Lmited to that necessary ‘‘to
measure petitioner’s blood-alcohol level.”
And more recently, in Peters v. New York,
392 U.S. 40, 88 S.Ct. 1889, 20 L.Ed.2d 917
(1968), where the defendant was arrested
by an officer who reasonably believed he
had just attempted a burglary, the Court
stressed that the officer ““did not engage in
an unrestrained and thorough-going exami-
nation of Peters and his personal effects,”
but instead made a limited search for weap-
ons.

27. T. Taylor, supra note 15, at 39,
notes: “[I}t is as plain as plain can be that
these litigations involved searches under
the authority of warrants, and that none of
the parties was at all concerned about war-
rantless searches incident to arrest. The
stream of practice for the latter flowed from
an independent source, wholly unbroken by
the rocks of controversy or litigation. * * *

“There is no evidence that suggests that
the framers of the search provisions of the
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Yet, it seems that Justice Rehnquist too readily accepted the “origi-
nal understanding” evidence as bearing heavily upon the question of
how the current “general authority” to search incident to arrest should
be expressed. For one thing, this pre-Fourth Amendment arrest and
search “practice which was taken for granted”’*® would seem, much more
so than is true today, to have been limited generally to searches on
probable cause. As Professor Taylor informs us: “Those were simple
times, and felons were ordinarily those who had done violence or stolen
property. Whether the chase was in hot pursuit, by hue and cry, or by a
constable armed with an arrest warrant, the object was the person of the
felon, and the weapon he had used or the goods he had stolen.”*®

More importantly, as Professor Amsterdam has aptly noted, it is
necessary to distinguish “between the use of background history to
establish that the framers of the Bill of Rights meant to limit or forbid a
particular evil, and the use of background history to support the nega-
tive inference that they did not.”* Moreover:

Growth is what statesmen expect of a Constitution. Those who
wrote and ratified the Bill of Rights had been through a revolution
and knew that times change. They were embarked on a perilous
course toward an uncertain future and had no comfortable assur-
ance what lay ahead. To suppose they meant to preserve to their
posterity by guarantees of liberty written with the broadest latitude
nothing more than hedges against the recurrence of particular forms
of evils suffered at the hands of a monarchy beyond the seas seems
to me implausible in the extreme.®!

It is fair to say, then, that neither the prior decisions of the Supreme
Court nor the “original understanding” evidence conclusively establishes
whether the “general authority’ to search the person incident to arrest
is “unqualified.” Given this existing uncertainty, it is unfortunate that
Justice Rehnquist did not give closer attention to the question of
whether such a broad search-incident-to-arrest rule is warranted. It is
thus appropriate to return to the possible limitations upon the “general
authority’’ to search incident to arrest, with a view to assessing the
extent to which they may be said to express the necessary concomitants
of a “reasonable” search. These limitations, again, are (1) a requirement
of probable cause that the objects sought are on the person of the
arrestee, and (2) a requirement that the search extend only so far as is
necessary to find those objects, both of which might be applied whether

federal and early state constitutions had in  and seizures’ on the agenda at the time the

mind warrantless searches incident to ar- fourth amendment was written were the

rest. If there was any ‘original understand-  rummagings of the English messengers and

ing’ on this point, it was that such searches  colonial customs officers. We can recon-

were quite normal and,‘ in the lan;,’{\;t’age of  struet with some fair confidence what ‘the

the fourth amendment, ‘reasonable. framers’ thought of those. It is illusory to
28. T. Taylor, supra note 15, at 28. suppose that we can know what they
29. Ibid. thought of anything else. Nothing else was
30. Amsterdam, Perspectives on the then in controversy.” Id. at 398.

Fourth Amendment, 58 Minn L.Rev. 349, 31, Id. at 399.

397-98 (1974). “Indisputably the ‘searches
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the underlying rationale of the search is to discover (i) fruits, instrumen-
talities or other evidence of the crime, or (ii) a weapon or other
implement which could be used to escape from custody.

(c) Rationale: search for evidence. If the police wish to search a
house for evidence of a crime, they must have a search warrant,?? and to
be valid that warrant must be issued upon an affidavit which establishes
probable cause that particularly identified items of evidence are to be
found in those premises.®® Similarly, even if the circumstances are such
that the police are excused from the necessity of having a search warrant
for an automobile, they are nonetheless authorized to conduct a search
of a vehicle for evidence only if they possess probable cause that
particular items of evidence are presently concealed therein.®* The
Fourth Amendment also protects the right of the people to be “secure in
their persons,” and thus it might be contended that by a parity of
reasoning a person may be searched for evidence of crime only if there is
probable cause to believe that individual has in his immediate possession
particularly identifiable items of evidence.®® This should be no less so,
the argument proceeds, when the person has first been arrested, just as
it is no less so as to a house or auto when an arrest has occurred there.®®
So stated, the argument is not without appeal, and one might even
express surprise that this position has been articulated so infrequently in
the decided cases.*”

But it is well to note the likely impact of this proposed limitation.
Some have suggested that it would be of less than major significance; it
has been said, for example, that “ordinarily, if the police have probable
cause. for an arrest, they will also have probable cause to search for
evidence of the alleged crime.”’®® However, even putting aside those
arrests for offenses which could not conceivably have any evidence, it is
doubtful that this is the case. Probable cause to search involves substan-
tially different considerations than probable cause to arrest,”® as illus-

32. Except under narrowly defined exi- found on the person.” See also the dissent

gent circumstances. See § 6.5.
33. See§ 3.7(d).
34. See§ 7.2(c).

35. This is certainly true if a search
warrant is obtained for the search of a
person not arrested, as is authorized by the
law of some jurisdictions. See § 4.5(e).

36. Chimel v. California, 395 U.S. 752,
89 S.Ct. 2034, 23 LEd2d 685 (1969
(house); Thompson v. State, 488 P.2d 944
(OKkL.Crim.App.1871) (Chimel requires same
result as to car). The rule as to vehicles
changed in the post-Robinson era; see
§ 7.1(0).

37. The plurality opinion in United
States v. Robinson, 471 F.2d 1082, 1095
(D.C.Cir.1972), is a rare exception, for it
states that ‘“the search must be directed
toward finding evidence which the arresting
officer has probable cause ic believe will be

in United States v. Simpson, 453 F.2d 1028
(10th Cir.1972).

38. Note, supra note 17, at 444. “For
most crimes, of course, it is clearly reason-
able to assume that the arrestee will be in
possession of the fruits, instrumentalities or
other evidence of the crime for which the
person was arrested.” United States v. Rob-
inson, 471 F.2d 1082, 1094 (D.C.Cir.1972).

38. “Although it would appear that the
conclusions which justify either arrest or
the issuance of a search warrant must be
supported by evidence of the same degree of
probity, it is clear that the conclusions
themselves are not identical. In the case of
arrest, the conclusion concerns the guilt of
the arrestee, whereas in the case of search
warrants, the conclusions go to the connec-
tion of the items sought with crime and to
their present location.” Comment, 28
U.ChiL.Rev, 664, 687 (1961). See § 3.1(b).
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trated by the not uncommon holding that a search warrant to search the
premises of one known to have engaged in criminal conduct there is
invalid because of an absence of a showing that-the- evidence probably
would still be there at the time the search warrant was issued.*® Except
for arrests made in hot pursuit or for offenses committed in the presence
of the arresting officer, this same exceedingly difficult question of when
the probable cause information has become “stale’” would confront the
officer. And this would occur in no small number of cases. A study
conducted for the President’s Commission on Law Enforcement and
Administration of Justice found that 45 percent of all arrests occur more
than a day after the crime, and nearly 35 percent after the passage of
over a week.*! Given the obvious fact that probable cause to believe an
individual has evidence of a prior crime on his person will ordinarily
dissipate much faster than probable cause to believe he has that evidence
in his home or car, it seems clear that most of those arrests would
present real and substantial uncertainties on the probable cause to
search issue.*

This is not to suggest that there will be no probable cause problems
with that 50 percent of all arrests which are made within two hours of
the crime as a result of a “hot” search of the crime scene or a “warm”
search of the general vicinity of the crime.*® To be sure, certain on-the-
spot arrests, such as for a sale of narcotics just witnessed by the
arresting officer, would pose no problem. However, in many cases it
cannot really be said that there is probable cause to search for specific
items of evidence, as the police at that point will not really have any
specific items in mind. If the police are called upon to respond quickly to
a report of a crime victim or witness or even to take action upon the
basis of their own observations, detailed information about the precise
manner or extent of the criminal activity is likely to be lacking. Even
though the police have probable cause to arrest, it does not necessarily
follow that they know the particular crime which has been committed,*

40. See § 3.7(a). 44, Model Code of Pre-Arraignment

41. President’s Comm’n on Law En-
forcement and Administration of Justice,
Task Force Report: Science and Technology
96 (1967).

42. Consider, for example, whether
there was probable cause to search the de-
fendant for evidence in Chimel v. Califor-
nia, 395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d
685 (1969). Although the burglary for which
Chimel was arrested involved the stealing
of several rare coins, the kind of objects
which could be concealed on the person, the
burglary had occurred a month prior to the
arrest and the police knew that Chimel had
told an acquaintance that he had already
parted with the coins.

43. President’s Comm’n on Law En-
forcement and Administration of Justice,
Task Foree Report: Science and Technology
96 (1967).

Procedure § 120.1(2) (1975}, provides: “An
arrest shall not he deemed to have been
made on insufficient cause hereunder solely
on the ground that the officer is unable to
determine the particular crime which may
have been committed.” The commentary
thereto states:

“Although an explicit provision to the
effect is novel, there appears to be no
ground in principle or authority that would
justify requiring an arresting officer to be
able to identify the precise crime for which
he is arresting. * * * I an officer, who has
received a call to investigate a report of a
serious disturbance, sees a dishevelled man
in blood-stained clothing flee from the area
to which the officer has been called, there
may be no way of knowing at that time
whether the crime, if any, which has been
committed, was a rape, a robbery, or a
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and even if they do they may nonetheless have little or no idea what
instrumentalities, if any, were used in committing the crime, whether
the criminal activity proceeded far enough to result in the person
acquiring fruits, and generally whether there exists anything else of
likely evidentiary value which could be eoncealed on the person.

While that dilemma is most serious as to on-the-spot arrests, it will
often exist as well in the case of arrests for past criminal conduct.
Notwithstanding intervening investigation, it will often be true that the
most that can be said is that there may be some kind of evidence
somewhere concerning that crime, but its precise nature or location will
be doubtful at best. For example, if an individual is arrested because it is
known he has acted as a contact man for an abortionist in the past, can
it really be said that the search of his wallet which uncovers a business
card with a message on it about an abortion was made on probable cause
that some specifiable item connected with his criminal conduct was
there?*® Or, if a person is arrested on reasonable grounds to believe that
some two weeks earlier he possessed and transported explosives with
intent to commit a crime, could it really be said that documents found on
his person indicating he had conspired with others concerning the
intended use of the explosives were found in a search based on probable
cause to believe such evidence of the crime was to be found on his
person?*® Certainly the answer is no in both cases.

It seems clear beyond question, then, that a limitation on the
“general authority” to search a person incident to arrest stated in terms
of a requirement that a search for evidence could be undertaken only
upon probable cause that particular items of evidence are presently to be
found on the person, would in practice regularly confront arresting
officers with the most difficult of decisions. We do not hesitate, of course,
to require precisely that kind of decision to be made to justify the search
of a house or vehicle, and thus it is appropriate to ask whether there are
good reasons for not imposing a comparable requirement as to searches
of the person. It may be concluded that there are, and that consequently
the “‘general authority” of the police to search an arrested person for
evidence should not be qualified by a requirement that there be estab-
lished, on a case-by-case basis, probable cause that such evidence would
be found.

The basic premise is that Fourth Amendment doctrine, given force
and effect by the exclusionary rule, is primarily intended to regulate the
police in their day-to-day activities® and thus ought to be expressed in

murder. A stop may sometimes clarify the
situation, but it would be undesirable to
require, as a condition of taking the person
into custody, that the officer discover pre-
cisely what sort of serious criminality that
person may have been involved in.” Id. at
136.

45. See People v. Kalpak, 10 I1.2d 411,
140 N.E.2d 726 (1957), involving such a
discovery.

48. See United States v. Simpson, 453
F.2d 1028 (10th Cir.1972), speculating that
such items were the object of the search in
which evidence of another offense was dis-
covered. :

47. As the Supreme Court has reiterat-
ed, the exclusionary “rule is a judicially-
created remedy designed to safeguard
Fourth Amendment rights generally
through its deterrent effect, rather than a
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terms which are readily applicable by the police in the context of the law
enforcement activities in which they are necessarily engaged.®® A highly
sophisticated set of rules, qualified by all sorts of ifs, ands and buts and
requiring the drawing of subtle nuances and hairline distinctions, may
be the sort of heady stuff upon which the facile minds of lawyers and
judges eagerly feed, but they may be “literally impossible of application
by the officer in the field.”*

If the rules are impossible of application by the police, the result
may be the sustaining of motions to suppress on Fourth Amendment
grounds with some regularity, but this can hardly be taken as proof that
“the people” are “secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.”® Rather, that security can
only be realized if the police are acting under a set of rules which, in
most instances, make it possible to reach a correct determination before-
hand as to whether an invasion of privacy is justified in the interest of
law enforcement. In short, we must resist ‘‘the understandable tempta-
tion to be responsive to every relevant shading of every relevant varia-
tion of every relevant complexity’’ lest we end up with “a fourth
amendment with all of the character and consistency of a Rorschach
blot.”®*

Such a result may be avoided if certain search and seizure rules are
expressed in terms of “standardized procedures” or a “set routine,”
that is, if there are some rules which “will be applied to all cases of [a
certain] type, regardless of particular factual variations,”® in lieu of
more sophisticated but less precise rules requiring ad hoc decision-
making by both police and courts.®* Such an approach seems particularly

personal constitutional right of the party
aggrieved.” United States v. Calandra, 414
US. 338, 94 S.Ct. 613, 38 L.Ed.2d 561
(1974).

48. See LaFave, Improving Police Per-
formance Through the Exclusionary Rule—
Part II: Defining the Norms and Training
the Police, 30 Mo.L.Rev. 566 (1965),

For suggestions as to how the Supreme
Court could best achieve this result, see
Dworkin, Fact Style Adjudication and the
Fourth Amendment: The Limits of Lawyer-
ing, 48 Ind.L.J. 329 (1973). As to the limita-
tion on the Court’s ability to do so, see
Amsterdam, supra note 30, at 350-55.

49. United States v. Robinson, 471 F.2d
1082, 1122 (D.C.Cir.1972) (Wilkey, J., dis-
senting).

50. It is well to keep in mind that the
Amendment is best viewed as a “‘regulatory
canon requiring government to order its
law enforcement procedures in a fashion
that keeps us collectively secure,”” rather
than ““a collection of protections of atomis-
tic spheres of interest of individual citi-
zens.” Amsterdam, supra note 30, at 367,
See also note 47 supra.

51. Amsterdam, supra note 30, at 375.

52. United States v. Robinson, 471 F.2d
1082, 1115, 1122 (D.C.Cir.1972) (Wilkey, J.,
dissenting).

53. Griswold, Search and Seizure—A
Dilemma of the Supreme Court (Roscoe
Pound Lectures, delivered at University of
Nebraska College of Law, March 18-19,
1974).

54. As I have elsewhere suggested, ‘‘the
rules governing search and seizure * * *
are more in need of greater clarity than
greater sophistication.” For example, if the
question is “when a warrantless entry of
premises to arrest should be permitted,” it
would seem that a “test which requires a
weighing and balancing of a multitude of
factors and considerations * * * might be
100 percent perfect in the theoretical sense,
in that all truly exigent circumstances are
included and all other instances are distin-
guished in one way or another,” but “if it is
so difficult to comprehend or apply in prac-
tice that officers acting with the best inten-
tions could guess right on the meaning of
the test only about 75 percent of the time,

107




§ 5.2(c) ARREST Ch. 5

appropriate as to those forms of police action which involve relatively
minor intrusions into privacy, occur with great frequency, and virtually
defy on-the-spot rationalization on the basis of the unique facts of the
individual case.

The search of an arrested person for evidence is precisely that kind
of police activity. Firstly, search incident to arrest is by far the most
common variety of police search practice,”® and it occurs under an
infinite variety of circumstances. Secondly, requiring the police to make
probable-cause-for-search decisions in each case would involve them in
the most recondite of matters. The prior decision that there were
grounds for arrest, complex as it may be in certain instances, is child’s
play compared to determining whether there are also grounds in the
individual case to search for evidence. The arrest decision requires only a
determination of whether it is probable that the individual has engaged
in criminal activity, but an additional decision on grounds to search, as
noted earlier, would require the officer largely to speculate about what
might exist that could be characterized as evidence of the crime and, in
many cases, what likelihood exists that those items are still in the
possession of the arrestee.

Thirdly, the decision to search an arrestee’s person cannot be made
with the degree of forethought and reflection possible for most other
search decisions. The circumstances calling for a decision arise from the
arrest itself, which is often unanticipated. And the fact of arrest gives
rise to an immediate need to reach a search decision, for as of the
moment of arrest the arrestee is motivated to conceal, destroy or
furtively abandon any incriminating evidence. By contrast, a decision as
to whether there are grounds to search a dwelling or vehicle for evidence
may ordinarily be made in circumstances affording a greater opportunity
for marshalling and weighing all of the appropriate facts.®®

Finally, it is not irrelevant that a search of the person, while more
than a “petty indignity,”® is a “‘totally different thing * * * from
ransacking his house for everything which may incriminate him.”’®
Thus, one need not question the Chimel ruling that a house search
cannot be characterized as a “relatively minor” intrusion attending an
arrest therein to conclude that search of the person need not be as firmly

then it would seem better to have a simpler the defendant is either in custody or is
rule which is theoretically correct ninety- unaware that the police are on his trail, and
five out of one hundred cases but under- thus there is time to evaluate the evidence

standable in its application to virtually all
cases.” LaFave, Warrantless Searches and
the Supreme Court: Further Ventures Into
the “Quagmire,” 8 Crim.L.Bull. 9, 30
(1972).

55. See note 15 supra.

56. The decision as to whether there is
probable cause to search a dwelling is made
in the context of acquiring a search war-
rant, which is by its nature generally a less
hurried and hectic process-than-an on-the-
street arrest. Also, in many of these cases

at hand and to seek out additional facts in
case of doubt. Similarly, in most search-of-
vehicle cases the driver has previously been
arrested, and thus the police may hold the
car while they carefully consider the proba-
ble cause issue or undertake to gather a
more complete picture of the prior events
bearing upon the probable cause question.

57, Terry v. Ohio, 392 US. 1, 88 S.CtL.
1868, 20 L.Ed.2d 889 (1968).

58. United States v. Kirschenblatt, 16
F.2d 202, 203 (2d Cir.1926).
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circumscribed. Even without a case-by-case determination of the grounds
for search of the person incident to arrest, these searches by definition
are permissible only against those as to whom there exists grounds to
take the more serious step of arrest,® the “initial stage of a criminal
prosecution [which] is inevitably accompanied by future interference
with the individual’s freedom of movement.””%

If it is true that the “general authority’”’ to make an evidentiary
search of the person incident to arrest flows directly from the antecedent
lawful arrest, without a specific determination that the discovery of such
evidence is probable, then it follows that it is incorrect to say that such a
search may be “no more intrusive than necessary to recover such
evidence.”® To state it another way, once it is conceded that an
evidentiary search incident to arrest ‘““is not for specific, predesignated
articles,”’® then there does not exist any particular item which is the
necessary object of the search. Consequently, no part of the area to be
searched is logically excluded as a possible place of concealment, and
there is thus no practicable basis for making a judgment as to what
degree of search is too intrusive.®® So too, if after the fact the defendant’s
arrest is upheld because of probable cause as to an offense other than
relied upon by the officer at the time of arrest, that has no effect upon
the lawfulness of the search incident to arrest.®*

Admittedly, the conclusion that the “‘general authority’” to make
evidentiary searches of arrestees is “unqualified” is not so self-evident as
to be beyond dispute. It merits note, however, that there is no evidence
of disagreement with this conclusion in the Robinson dissent, and that
the dissenters in that case had theretofore expressed their understand-

Ch. 5 SEARCH AT SCENE »OF PRIOR ARREST

ing of the “general authority” in

59. By contrast, a search warrant “may
issue to search the premises of anyone,
without any showing that the occupant is
guilty of any offense whatever.” T. Taylor,
supra note 15, at 48-49. See also note 39
supra.

60. Terry v. Ohio, 392 U.S, 1, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968).

61. United States v. Robinson, 471 F.2d
1082, 1094 (D.C.Cir.1972).

62. T. Taylor, supra note 15, at 49.

63. Ball v. United States, 803 A.2d 971
(D.C.App.2002) (search incident to arrest
may include opening closed container, here
a pill bottle); Wright v. State, 418 So.2d
1087 (Fla.App.1982) (search of film contain-
er lawful without regard to its sizel.

Items on the person such as wallets may
also be subjected to warrantless search inci-
dent to arrest, and are not covered by the
Sanders rule discussed in § 5.5. See, e.g.,
State v. Lewis, 220 Conn. 602, 600 A.2d
1330 (1991) (search of wallet permissible, as
search incident to arrest theory ‘“‘allows the
complete search of a suspect”); Klopfen-
stein v. State, 439 N.E.2d 1181 (Ind.App.

similar terms.®® Lower courts, in

1982) (search of pill bottle on person not
governed by Sanders);, State v. Hlady, 43
Or.App. 921, 607 P.2d 733 (1979) (search of
defendant’s wallet incident to arrest; Sand-
ers not applicable, as it “‘did not involve a
search of a closed container found on defen-
dant’s person pursuant to his lawful custo-
dial arrest™).

64. United States v. Bookhardt, 277
F.3d 558 (D.C.Cir.2002) (“When an officer
does take a defendant into custody, the
historical justifications for the search-inci-
dent-to-arrest exception apply regardless of
whether the officer articulates the wrong
reason for making the arrest,”” and thus the
lower court erred in concluding the search
limitations of Knowles v. Iowa, 525 U.S.
113, 119 S.Ct. 484, 142 L.Ed.2d 492 (1998),
discussed in § 5.2(e), apply).

65. All three dissenters (Marshall,
Douglas, and Brennan) were members of
the majority in Chimel, wherein searches
incident to arrest were characterized as
“searches not justified by probable cause.”

In Cupp v. Murphy, 412 U.S. 291, 93
S.Ct. 2000, 36 L.Ed.2d 900 (1973), the
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applying Robinson, have deemed evidentiary searches of an arrested
person to be virtually unlimited.®® However, in a case in which the on-
the-scene search incident to arrest is highly unusual in its intrusiveness,
it may be deemed unreasonable because that intrusion lacks justifica-
tion, as where there is clearly no evidence (and no weapon) to look for.%

Court upheld the warrantless taking of fin-
gernail scrapings from a defendunt who
could have been (but was not) lawfully ar-
rested for the strangulation murder of his
wife and who was observed by the police
attempting to conceal and remove what ap-
peared to be blood under his fingernails.
Justice Marshall, concurring, expressed the
view that “when a person is detained, bus
not arrested,” the intrusion must be limited
to that necessary to obtain the specific item
of evidence as to which the police had prob-
able cause, but that the defendant could
have been searched more ‘“‘extensively
* # * had an arrest occurred” notwith-
standing the fact that ‘‘the police had no
reason at all to believe that Murphy had on
his person more evidence relating to the
crime.” In the same case, Justice Douglas
observed that ‘‘suspicion has never been
sufficient for a warrantless search, save for
the narrow situation of searches incident to
an arrest.” As for Justice Brennan, in his
majority opinion in Schmerber v. California,
384 U.8. 757, 86 S.Ct. 1826, 16 1.Ed.2d 908
(1966), he concluded that “intrusions be-
yond the body’s surface” (there, the taking
of a blood sample) were more than ordinary
searches incident to arrest and thus could
not be undertaken “on the mere chance
that desired evidence might be obtained,”
but rather required “a clear indication that
in fact such evidence will be found.”

Yet, some uncertainty as to their position
exists because of United States v. Edwards,
415 U.S. 800, 94 S.Ct. 1234, 39 L.Ed.2d 771
(1974), where the majority held that once
an accused has been lawfully arrested and
is in custody, the effects in his possession at
the place of detention that were subject to
search at the time and place of arrest may
be searched and seized without a warrant
even after a substantial lapse between the
arrest and booking and the seizure of the
property. The three Robinson dissenters
joined Justice Stewart’s dissent, taking the
position that because of the time of the
search it was not incident to arrest and
thus a warrant was required. There would
seem to be no point in requiring a warrant
unless the search may be made only on
prebable cause, and it is unclear why proba-
ble cause should be required during custody
if it is unnecessary at the timie of arrest.
Some distinction must exist, however, in

the mind of Justice Stewart, for he ex-
pressed no disagreement with the Robinson
conclusion that a search incident to arrest
could be made without regard to “‘the prob-
ability in a particular arrest situation that
* * * gvidence would in fact be found.”

66. As stated in United States v. McFar-
land, 633 F.2d 427 (5th Cir.1980):

“McFarland next claims that the seizure
of the piece of notebook paper from his
shirt pocket was the product of an imper-
missibly broad search incident to arrest
since the arresting officer was not aware of
the existence or the incriminating nature of
the piece of paper until he seized it from
McFarland and read it. This contention is
frivolous. The purpose of the doctrine per-
mitting searches incident to arrest is to
allow discovery and preservation of destruc-
tible evidence like this piece of paper. * * *
Moreover, the validity of the search does
not depend on any probability that such
evidence will be found; a full search inei-
dent to arrest is reasonable and permissible
under the Fourth Amendment.”

67. In Amaechi v. West, 237 F.3d 356
(4th Cir.2001), an officer obtained an arrest
warrant for plaintiff’s arrest because she
had played music in her townhouse at such
a level as to disturb her neighbors. The
warrant was executed at 9 p.m., when
plaintiff was preparing for bed, and she
slipped a house dress over her naked body
before answering the door. The police re-
fused her request that she be allowed to put
on additional clothing, handcuffed her not-
withstanding her objection that she would
be unable to keep her dress closed, and
then conducted a search inside her dress,
touching her genitals in the process. In
defending against a § 1983 action, the
claim was made that because Robinson al-
lows a “full search of the person” the
search in the instant case was constitution-
al. The court correctly disagreed, noting
that Robinson did not “hold that all
searches incident to arrest, no matter how
invasive, are inherently reasonable,” and
that, instead, the Supreme Court had indi-
cated otherwise in Illinois v, Lafayette, 462
U.S. 640, 103 S.Ct. 2605, 77 L.Ed.2d 65
(1983), stating “the interests supporting a
search incident to arrest would hardly justi-
fy disrobing an arrestee on the street.”” The
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(d) Rationale: search for weapons. It is sometimes argued that
search for weapons incident to arrest should be limited to those instane-
es in which the arresting officer has ‘‘reasonable cause to believe that a
suspect is armed.”® Here, the analogy is to the stop-and-frisk cases, the
only other major area of police activity in which searches for self-
protection are undertaken on a regular basis.®® In Terry v. Ohio,”™ the
Court held that an officer could engage in a protective search incident to
a “street encounter” for investigation only if he was led “reasonably to
conclude * * * that the persons with whom he is dealing may be armed
and presently dangerous.” So the argument goes, if (as stated in Terry) a
search must be ‘“‘Justified at its inception,” then it is not merely the fact
of arrest but only additional evidence showing the arrestee is probably
armed which justifies a search for weapons.

Even if one were inclined to require probable cause for an evidentia-
ry search, it in no sense follows that reliance on Terry compels the
conclusion that probable cause is also required for a weapons search.”™

The basic point is that

unlike the momentary and relatively minor dangers presented in the
stop-and-frisk situation * * *, the dangers to which the police are
exposed in the circumstances of a custodial arrest are sharply
accentuated by the prolonged proximity of the accused to police
personnel following the arrest. * * * [Tlhe crucial distinguishing
feature of the in-custody arrest ‘“‘is not the greater likelihood that a

court in Amaechi then held the search vio-
lated the Fourth Amendment because it
was “highly intrusive without any apparent
justification,” as it was clear that the plain-
tiff was not armed and that there was no
evidence of the 2-day-old noise violation
plaintiff could have destroyed.

In People v. More, 97 N.Y.2d 209, 738
N.Y.8.2d 667, 764 N.E.2d 967 (2002}, defen-
dant was arrested in an apartment for drug
use and then was taken into the bedroom
for a strip search, where police removed
from his rectum a plastic bag found to
contain cocaine. Noting that Schmerber v.
California, 384 U.S. 757, 86 S5.Ct. 1826, 16
L.Ed.2d 908 (1966), held a routine search
incident to arrest did not extent to the
taking of a blood sample, the court held
that “body cavity searches incident to ar-
rest are at least as intrusive as blood test
procedures,” and thus was ‘“unreasonable
and invalid” in the instant case because
there was no showing “‘of exigent circum-
stances to justify dispensing with the war-
rant requirement,” as there was no testi-
mony that “an immediate body cavity
search was necessary to prevent his access
to a weapon or prevent his disposing of the
drugs.” The court emphasized its ruling did
not extent to “body cavity searches con-
ducted at the station house,” discussed in
§ 5.3(c).

Compare United States v. Williams, 209
F.3d 240 (7th Cir.2000} (search incident to
arrest which included reaching inside de-
fendant’s pants and undershorts and seiz-
ing plastic bag from buttocks area deemed
“not overly intrusive”; court emphasizes
prior consensual frisk had already identified
contents of bag as contraband, and that
defendant ‘‘was never disrobed or exposed
to the public,” as the “search occurred at
night, away from traffic and neither officer
saw anyone in the vicinity”).

68. Note, 69 Colum.L.Rev. 866, 870
(1969).

69. Searches for self-protection are
sometimes undertaken incident to the exe-
cution of a search warrant, but this type of
problem appears to be subject to resolution
by analysis roughly comparable to that in
the stop-and-frisk cases. See § 4.9(d).

70. 392 US. 1, 88 S.Ct. 1868, 20
L.Ed.2d 889 (1968).

71. In Note, supra note 17, and the
plurality opinion in United States v. Robin-
son, 471 F.2d 1082 (D.C.Cir.1972), the posi-
tion is {aken that probable cause is required
to initiate a search for evidence but not a
search for weapons, presumably on the
ground that such a restriction may only
result in the nondiscovery of some evidence
in the former case but could have much
more serious consequences in the latter.
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person taken into custody is armed, but rather the increased likeli-
hood of danger to the officer if in fact the person is armed.” * * *
With this increased danger in mind, it would seem clearly unreason-
able to expect a police officer to place a suspect in his squad car for
transportation to the stationhouse without first taking reasonable
measures to insure that the suspect is unarmed.”™

Although there is some pre-Robinson authority to the contrary,™ the
position stated above is sound, for certainly *‘it would be unreasonable to
require that police officers take unnecessary risks in the performance of
their duties.”™ Even the Robinson dissenters, who find the majority
opinion “at odds” with the “long tradition of case-by-case adjudication of
the reasonableness of searches and seizures,” would not require a case-
by-case determination of the probability that the arrestee is armed.”™ On
this notion that a ‘“‘search is valid under Robinson * * * simply because
custodial seizures on any ground inherently pose a danger,”® a Robinson
search is also justified in the case of apprehension of juveniles.”

The more difficult question concerns the permissible intensity of a
weapons search; in the language of the above quotation, what are
“reasonable measures to insure that the suspect is unarmed”? Once
again, one position is that the answer is provided by Terry, namely, that
the officer may only “conduct a carefully limited search of the outer
clothing * * * in an attempt to discover weapons which might be used to
assault him,” and may go beyond this “limited patting of the outer
clothing” only “when he discover[s] such objects.”” Although the issue
is a close one, it does seem doubtful whether the “general authority’ to
search arrestees for weapons should be stated in such limited terms.

In Terry, the Court described in some detail the police procedures
for a frisk, which include “a thorough search * * * of the prisoner’s
arms and armpits, waistline and back, the groin and area about the
testicles, and entire surface of the legs down to the feet.”” This is an

72. United States v. Robinson, 471 F.2d
1082 (D.C.Cir.1972).

73. See, e.g., People v. Superior Court, 7
Cal.3d 186, 101 Cal.Rptr. 837, 496 P.2d
1205 (1972); State v. Curtis, 290 Minn. 428,
190 N.W.2d 631 (1971); People v. Marsh, 20
N.Y.2d 98, 281 N.Y.8.2d 789, 228 N.E.2d
783 (1967). All were traffic violation ar-
rests, and it is unclear how seriously these
courts would take their probable cause re-
quirement in other circumstances. Citing
these cases, the plurality in United States v.
Robinson, 471 F.2d 1082, 1107 n. 43
(D.C.Cir.1972), noted that its decision “of-
fers considerably greater protection to the
officer than do [those] decisions.”

74. Terry v. Ohio, 392 U.S. 1, 88 S.Ct.
1868, 20 L.Ed.2d 889 (1968).

75. And thus it is hardly surprising that
courts have rejected the argument that the
failure of the police to utilize their Terry
frisk powers in the detention immediately

preceding the arrest precludes a search inci-
dent to arrest. United States v. Goddard,
312 F.3d 1360 (11th Cir.2002).

76. Inre J.O.R., 820 A.2d 546 (D.C.App.
2003).

77. In re Humberto O., 80 Cal.App.4th
237, 95 Cal.Rptr.2d 248 (2000) (truant}; In
re J.OR., 820 A.2d 546 (D.C.App.2003} (ex-
ecution of neglect custody order); State in
Interest of R.D., 749 So.2d 802 (La.App.
1999) (truant); Brown v. Ashton, 93 Md.
App. 25, 611 A.2d 599 (1992), vacated on
other grounds, 339 Md. 70, 660 A.2d 447
(1995) (curfew violation); State in Interest
of J.G., 227 N.J.Super, 324, 547 A.2d 336
(1988} (juvenile involved in family dispute).

78. The latter language is from the com-
panion case of Sibron v. New York, 392 U.S,
40, 88 S.Ct. 1889, 20 L.Ed.2d 917 (1968).

79. Quoting Priar & Martin, Searching
and Disarming Criminals, 45 J.Crim.L.C. &
P.S. 481 (1954).
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unduly broad description of the frisk which is necessary incident to a
stopping for investigation, where ‘‘the need is only to find implements
which could readily be grasped by the suspect during the brief face-to-
face encounter.”® The description overstates the standard procedure
employed in a protective search incident to a stopping for investigation,®
but it also understates the standard procedure utilized in the search of
an individual who is to be taken to the station.® It is appropriate to
inquire, therefore, whether the practice described in Terry is in fact
sufficient to foreclose the “unnecessary risks” which attend ‘‘the extend-
ed exposure which follows the taking of a suspect into custody and
transporting him to the police station.”’s®

In discussing searches for evidence, it was noted that if an evidentia-
ry search need not be limited to predetermined objects it would be
extremely difficult to impose practical limits upon the scope of the
search. Somewhat the same problem exists here. The purpose of the
search, in the words of the Supreme Court in Robinson, is to find “any
weapons that the [arrestee] might seek to use in order to resist arrest or
effect his escape.” “Any weapons,” it would seem, is not limited to bulky
guns and knives which could be readily detected in a patdown, nor to
those weapons to which the arrestee has immediate access in the outer
areas of his clothing. As even the Robinson dissenters acknowledge:

If the individual happens to have a weapon on his person, he will
certainly have much more opportunity to use it against the officer in
the in-custody situation [than in a Terry type of case]. The pro-
longed proximity also makes it more likely that the individual will
be able to extricate any small hidden weapon which might go
undetected in a weapons frisk, such as a safety pin or razor blade. In
addition, a suspect taken into custody may feel more threatened by
the serious restraint on his liberty than a person who is simply
stopped by an officer for questioning, and may therefore be more
likely to resort to force.®

If, then, under the Terry rule “an officer may not remove an object
from the suspect’s pockets unless he has reason to believe it to be a
dangerous weapon,” that limitation is unduly strict in the case of a

80. LaFave, “Street Encounters” and
the Constitution: Terry, Sibron, Peters, and
Beyond, 67 Mich.L.Rev. 39, 91 (1968).

81, See Pilcher, The Law and Practice
in Field Interrogation, 58 J.Crim.L.C. &
P.S. 465, 488 (1967), noting that the police
normally pat down only around the armpits
and pockets during a stopping for investiga-
tion,

82. See L. Tiffany, D. McIntyre & D.
Rotenberg, Detection of Crime 141, 146
(1967).

83. United States v. Robinson, 414 U.S.
218, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973).

84. As the Robinson dissenters note,
this was the interpretation given Terry by
the plurality in the Court of Appeals. Actu-

ally, Terry is less than clear on this point.
The statement of the holding, namely, that
under appropriate circumstances the officer
“is entitled for the protection of himself
and others in the area to conduct a careful-
ly limited search of the outer clothing,” is
ambiguous, although the Court earlier
notes that with respect to suspect Terry the
officer “did not place his hands in their
pockets or under the outer surface of their
garments until he had felt weapons” and
that as to suspect Katz ‘‘he never did in-
vade Katz’ person beyond the outer sur-
faces of his clothes, since he discovered
nothing in his pat down which might have
been a weapon.” (Emphasis added.)
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weapons search incident to arrest. Rather, it would seem that an object
not clearly identifiable as something other than a “‘small hidden weap-
on” must be amenable to further inspection.®® And if the object is a
container which might have some kind of weapon within it, it seems
reasonable that the officer should look inside of that object, as the
Supreme Court appears to have decided in Pefers v. New York.®® The
alternative, requiring the officer to retain all such objects without
inspecting them, is less than practicable.®”

ARREST Ch. 5

If the “‘general authority” to search an arrestee for weapons must
extend this far, then it is very doubtful whether any realistic intensity
limitation upon such searches is feasible. Moreover, any such limitation
would appear to be of little significance whenever the searching activity
may be justified upon additional grounds, such as to obtain evidence®® or
to ensure the security of a custodial facility.®® But there nonetheless may
occur on-the-scene searches of the person that are so extreme in their
intrusiveness as to be unreasonable because without any justification in

terms of searching for weapons (or evidence).*

(e) Minor offenses and the pretext problem. There remains for
consideration the additional conclusion in Robinson that there is no
reason ‘‘to qualify the breadth of the general authority’” in the case of

85. The Robinson dissenters note the
arguments in favor and against such a con-
clusion, but find that they need not “solve
this balancing equation in this particular
case’’ because they conclude that the offi-
cer’s subsequent conduct in looking into the
cigarette package was improper.

86. 392 US. 40, 88 S.Ct. 1889, 20
L.Ed.2d 917 (1968). An off-duty policeman
arrested Peters in an apartment building
for attempted burglary, and then proceeded
to search him. The officer felt a hard object
in patting down Peters, and then removed
from Peters’ pocket an “opaque plastic en-
velope,” which he inspected and found bur-
glar’s tools. (Emphasis added.) The Court
held this to be a valid search incident to
arrest “primarily for weapons.”

87. This alternative “‘position would re-
quire the officer to retain all confiscated
containers in his own possession through-
out the trip to the stationhouse following a
custody arrest. In a typical street encounter
a single officer might well have to cope with
wallets, purses, cigarette packages, envel-
opes, and a myriad of other items. More-
over, should officers other than the arrest-
ing policeman provide transportation to the
stationhouse, this procedure would require
some potentially cumbersome system of ac-
countability to guard the police against
claims of loss.”” Note, 59 Va.L.Rev. 724, 740
(1873).

88. The point is that while search for
weapons and for evidence are separately
discussed here, in practice many searches

will be undertaken for both purposes. Thus,
in United States v. Robinson, 471 F.2d
1082, 1095 (D.C.(Cir.1972), the plurality
would not impose its frisk limitation when-
ever a search is made for evidence, for in
such a case the officer may “also use this
reasonable intrusion to look simultaneously
for weapons.” :

Sometimes this “piggy-back” justification
is stated the other way around, as in
Schmerber v. California, 384 U.S. 757, 86
8.Ct. 1826, 16 L.Ed.2d 908 (1966): “once a
search of the arrested person for weapons is
permitted, it would be both impractical and
unnecessary to enforcement of the Fourth
Amendment’s purpose to attempt to confine
the search to those objects alone.”

89. This, of course, is not a basis for
search incident to arrest, hut rather for
search incident to jailing, which may not
occur following every arrest. See note 17
supra. But in those categories of cases in
which station-house release is not possible,
“we cannot say that an accused may be
thoroughly searched for a second time at
the station-house, but not pending the ar-
rival of the patrol wagon. No right to priva-
cy would be enhanced by such a position.”
Charles v. United States, 278 F.2d 386, 389
n. 2 (9th Cir.1960).

90. See the Amaechi case, note 67 su-
pra.
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arrests for minor traffic violations. For what reasons might one feel
inclined to think differently about searches incident to arrest for minor
traffic violations? For one thing, there is with rare exception®' quite
obviously no evidence whatsoever connected with the offense and thus a
total absence of any justification to make an evidentiary search. It is one
thing, it might be said, to permit a search on even a remote chance that
the arrestee might possess evidence of the crime,”® but quite another to
permit such a search when there clearly could be no evidence. But
because a search for evidence is only one of the two reasons for search of
an arrestee, this distinction standing alone does not separate out the
minor traffic violation cases, except for those who view the right to make
a full weapons search as somehow ‘“piggybacked” onto the right to
search for evidence.*®

This obviously leads to the question of whether the traffic cases
should be deemed outside the ‘‘general authority’’ because of some
marked difference in the need to search for weapons. This is the only
possible basis of distinction entertained by the Robinson majority, but
they were unwilling to accept the “assumption that persons arrested for
the offense of driving while their licenses have been revoked are less
likely to possess dangerous weapons than are those arrested for other
crimes.” That observation is somewhat misleading, for one would expect
that persons arrested for minor traffic violations, as a class, are less
likely to be armed than those arrested for some other crimes, say,
burglary.

Yet it is well to remember that in a particular case a policeman is
not dealing with a class of offenders, but rather one particular offender,
and when that person “stands before the officer, he contains a potential
for danger, quantum unknown.””®* The fact that it may be fair to assume
that traffic offenders, as a class, are not as frequently armed as burglars
really tells the officer nothing about whether defendant Robinson poses a
greater or lesser risk than defendant Chimel.®® And to expect the
arresting officer to somehow divine which traffic offenders are most
likely to be armed by reference to some ‘“‘special circumstances,””®® such

91. Robinson might have been an excep- 95. Robinson may well have appeared to
tion had the license revocation not occurred present a greater danger. His offense sug-

more than five years earlier. The govern-
ment conceded that because of that fact, of
which the officer was aware, there was
nothing to the argument made earlier that
there was an evidentiary basis for the
search because ‘‘notices of permit revoca-
tion are normally sent to offending drivers,
and finding such a notice in appellant’s
possession would have been probative of his
knowing commission of the crime for which
he was arrested.”

92. Asin Chimel. See note 42 supra.
93. See note 88 supra.

94. United States v. Robinson, 471 F.2d
1082 (D.C.Cir.1972) (Wilkey, J., dissenting).

gests “the possibility that the suspect may
have other strong reasons for wanting to
avoid police custody,” ibid., and the arrest
occurred at 11 p.m. By contrast, the police
knew Chimel to be a rather unusual charac-
ter who had been playing cat-and-mouse
with them for some weeks concerning his
responsibility for the burglary of a coin
shop. He had made no effort to flee, and
was arrested by the police upon his return
home from his regular employment.

96. A number of courts have held that a
traffic violator may not be searched absent
“special circumstances.” See cases cited in
United States v. Robinson, 471 F.2d 1082,
1103 n. 38 (D.C.Cir.1972). These cases are
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as “furtive movements,”’?” seems highly unrealistic® and impracticable.?

In short, the justification for a protective search “is not the greater
likelihood that a person taken into custody is armed, but rather the
increased likelihood of danger to the officer if in fact the person is
armed.””*%

Thirdly, such offenses as minor traffic violations might be thought
to merit separate attention because persons arrested for such offenses
are rather routinely afforded the opportunity to obtain their release once
they have been processed at the stationhouse. But, while this means that
the right to search cannot be bolstered by the fact of an impending full
inventory incident to incarceration,’® it does not change the fact that
there is a need to protect the arresting officer from “‘unnecessary risks in
the performance of [his] duties.””!*?

There is a much more powerful reason for being concerned about
the unquestioned application to traffic viclation cases of the “general
authority” to search incident to arrest. ‘“There is,” as the Robinson
dissenters properly emphasized, “always the possibility that a police
officer, lacking probable cause to obtain a search warrant, will use a
traffic arrest as a pretext to conduct a search.” Given the fact, as they
noted, that “‘in most jurisdictions and for most traffic offenses the
determination of whether to issue a citation or effect a full arrest is
discretionary with the officer,””’® and that ‘“very few drivers can traverse
any appreciable distance without violating some traffic regulation,”'®
this is indeed a frightening possibility. It is apparent that virtually
everyone who ventures out onto the public streets and highways may
then, with little effort by the police, be placed in a position where he is
subject to a full search. Nor is one put at ease by what evidence exists as

not consistent, however, on the question of
whether something short of grounds to ar-
rest for a more serious offense will suffice
and, if so, precisely what circumstances are
required.

97. On the difficulties in assessing so-
called “furtive movements,” see People v.
Superior Court, 3 Cal.3d 807, 91 Cal Rptr.
729, 478 P.2d 449 (1970).

98, The danger is that, unknown to the
officer, the traffic violator is wanted for
some more serious offense and fears that
his connection with that offense will be
discovered prior to the time he gains his
release. There is unlikely to be anything
observed by the officer which indicates the
degree of this danger in a particular case.

99. The problems are comparable to
those discussed in the text at note 52 supra.

100. People v. Superior Court, 7 Cal.3d
186, 101 CalREptr. 837, 496 P.2d 1205
(1972) (Wright, C.J., concurring).

101. See § 5.3(a).

102. Terry v. Ohio, 392 US. 1, 88 5.Ct.
1868, 20 L.Ed.2d 889 (1968).

This means that the right to search inci-
dent to custodial arrest is not affected by
the likelihood that once at the station the
defendant will exercise his statutory right
to prompt release on interim bail. People v.
Chapman, 425 Mich. 245, 387 N.W.2d 835
(1986).

103. “Twenty-eight of the fifty states
have no limitations on police discretion to
arrest for a traffic offense. In these states, a
police officer can decide to arrest for the
most minor offense. In the twenty-two
states that have legislative limitations,
many either retain provisions that give the
officer broad discretion or only require the
issuance of a citation in a small class of
offenses, leaving a great deal of room for
police pretext.” Salken, The General War-
rant of the Twentieth Century? A Fourth
Amendment Solution to Unchecked Discre-
tion to Arrest for Traffic Offenses, 62 Tem-
ple L.Rev. 221, 249-50 (1989).

104. B. George, Constitutional Limita-
tions on Evidence in Criminal Cases 65
(1969 ed.).
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to police practices in this regard; it is clear that this subterfuge is
employed as a means for searching for evidence on the persons of
suspects who could not be lawfully arrested for the crimes of which they
are suspected,'%®

While the Robinson majority prefers to “leave for another day” the
resolution of this problem, the matter cannot be disposed of so simply;
the specter of the pretext arrest looms so large that it must be taken into
account in formulating a rule to govern such a pervasive police practice
as search incident to arrest for traffic offenses. After all, “a paramount
purpose of the fourth amendment is to prohibit arbitrary searches and
seizures as well as unjustified searches and seizures.”'® And it has not
heretofore taken proof of a subterfuge in the particular case to prompt
the Supreme Court to develop a rule to guard against arbitrary searches.
The only rational justification for the warrant requirement in Camara v.
Municipal Court™ is to diminish the chance of an inspection “based on
caprice or on personal spite’’'% or as “a front for the police.””'™

What avenues are open to deal with the pretext arrest problem? The
most obvious is to meet it head on, so to speak, by excluding evidence
obtained in a search incident to a traffic arrest upon a showing that the
arrest was nothing more than “a pretext to search for evidence.”"" But,
it is to be doubted whether it is within the ability of trial and appellate
courts to determine with any fair rate of success the uncommunicated
intentions or expectations of the police officer. As one appellate judge
commented in response to Robinson:

Where the defendant is arrested for the violation of a traffic law (as
in Robinson and Gustafson), is the arrest a pretext if the officer also
has the suspicion, but not probable cause, to believe that the
defendant also has drugs in his possession? If the answer is no, we
have, then, the almost unlimited license to make warrantless
searches. If the answer is yes, the license will be almost as broad
because it will be next to impossible to determine that in making the
arrest the police were motivated by the desire to search for evidence
of a crime not related to the arrest.'™

105. This practice has been documented
in empirical studies, see, e.g.,, W. LaFave,
Arrest 151 (1965); L. Tiffany, D. McIntyre
& D. Rotenberg, supra note 82, at 136; and
has surfaced in some appellate decisions,
see, e.g., Amador-Gonzalez v. United
States, 391 F.2d 308 (5th Cir.1968); Tagla-
vore v. United States, 291 F.2d 262 (9th
Cir.1961); Diggs v. State, 345 So.2d 815
(Fla.App.1977); State v. Blair, 691 S.W.2d
259 (Mo.1985).

Pretext traffic arrests also occur to facili-
tate interrogation. Black v. State, 739
S.W.2d 240 (Tex.Crim App.1987}.

106. Amsterdam, supra note 30, at 417.

107. 387 U.S. 523, 87 S.Ct. 1727, 18
L.Ed.2d 930 (1967). See LaFave, Adminis-
trative Searches and the Fourth Amend-

ment: The Camara and See Cases, 1967
Sup.Ct.Rev. 1, 25.

108. Ohio ex rel. Eaton v. Price, 364
U.S. 263, 80 S.Ct. 1463, 4 L.Ed.2d 1708
(1960).

109. Abel v. United States, 362 U.S.
217, 80 S.Ct. 683, 4 L.Ed.2d 668 (1960).

110. United States v. Lefkowitz, 285
U.8. 452, 52 8.Ct. 420, 76 L.Ed. 877 (1932).

111. State v. Florance, 270 Or. 169, 527
P.2d 1202 (1974) (O’Connell, C.J., dissent-
ing). See also State v. Harris, 286 N.W.2d
468 (N.D.1979) (noting, in rejecting defen-
dant's pretext arrest claim where defendant
was arrested for disorderly conduct and
found with controlled substances, that the
“question of police motivation for a search
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The police officer, after all, is “engaged in the often competitive
enterprise of ferreting out crime.”"? It is only natural that “when he
sees the case law as a hindrance to his primary task of apprehending
criminals, he usually attempts to construct the appearance of compli-
ance, rather than allow the offender to escape apprehension.”''® This is
not to suggest that the officer will necessarily give what he perceives to
be false testimony; if a particular motive is ‘‘bad” (in the sense that its
existence turns what would otherwise be a valid search into an invalid
search), it is not difficult to convince oneself of its nonexistence. Motiva-
tion is ‘“‘a self-generating phenomenon: if a purpose to search for heroin
can legally be accomplished only when accompanied by a purpose to
search for a weapon, knowledgeable officers will seldom experience the
first desire without a simultaneous onrush of the second.”***

ARREST Ch. 5

If the arresting officer does not admit to the “bad” motive, it will
often be very difficult for a court to reach some conclusion as to its
existence or nonexistence on the basis of other evidence, as the Robinson
case itself illustrates. Apparently Officer Jenks, after the first stopping of
Robinson, checked not only the “traffic records” but also the “‘criminal
records.” Because Robinson had two prior narcotics convictions, defense
counsel suggested that Jenks was aware of Robinson’s criminal record
and that the subsequent traffic arrest was a pretext to search for
narcotics. Officer Jenks denied that he had any such strategy in mind. It
is impossible to reach any conclusion on the pretext issue on these facts,
and this would be the case even if Officer Jenks admitted that he was
aware of Robinson’s two prior convictions. Unless a mere awareness of
the possibility of discovering narcotics is to be made the legal equivalent
of a motive to search for narcotics, which hardly seems appropriate,''®
the motive question remains imponderable.

is a difficult one’’); State v. Tucker, 286 Or.
485, 595 P.2d 1364 (1979) (declaring it not
“‘practical or desirable,” when police officer
arrests or stops for minor offense but sus-
pects a greater one, to determine the validi-
ty thereof “on the basis of the officer’s
purpose, or primary purpose, in making
it”).

112, Johnson v. United States, 333 U.S.
10, 68 8.Ct. 367, 92 L.Ed. 436 (1948).

113. J. Skolnick, Justice Without Trial
215 (19686).

114. Amsterdam, supra note 30, at 437.

115. It would be an odd rule that there
is a “pretext’’ gituation whenever the police
anticipate or even contemplate the possibili-
ty of finding evidence of a crime unrelated
to that for which the arrest is made. An
arrest or search which would have been
made even absent such anticipation or con-
templation should not be déemed unlawful
merely because the officer was unable to

maintain a blank mind on the question of
what the results of the search might be. As
stated in Crews v. United States, 369 A.2d
1063 (D.C.App.1977): “In a case in which
the police suspect that an individual has
violated two laws, one for which they have
probable cause to arrest and one for which
they do not, it would be absurd to suggest
that they must forego enforcement of the
former simply because their primary inter-
est has been the latter.” Rather, the “test
for determining whether a traffic arrest
which is the basis for seizure of evidence of
a serious crime is a ‘pretext’ for the search
* * * js whether the facts in the case sug-
gest the strong possibility that the arrest
was one which would have been made by a
traffic officer on routine patrol against a
citizen driving in the same manner or
whether the arrest was one which would
not have been made but for some other
motive of the arresting officer.”” Diggs v.
State, 345 So.2d 815 (Fla.App.1977). For
further discussion of this point, see § 1.4(e).
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tigation of street crimes arres
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Finally, while doubtless there are many cases in which the sur-
rounding circumstances would suffice to establish that the arrest was a
pretext,'® not all courts would reach such a conclusion. Indeed, if the
decided cases in this area indicate anything, it is that many courts will
uphold a search incident to a traffic arrest in the face of clear evidence of
an ulterior motive.""” Though this was often done in the past by finding
the evidence of an ulterior motive lacking, it is now possible that the
suppression motion would be denied simply in reliance upon the Su-
preme Court’s assertion in Scott v. United States'® that searches are to
be examined “‘under a standard of objective reasonableness without
regard to the underlying intent or motivation of the officers involved.””*
Indeed, such a result has been virtually assured as a result of the
Supreme Court’s unanimous decision in Whren v. United States' that
when a purportedly pretextual traffic stop has been made on sufficient
evidence of the traffic violation, no Fourth Amendment challenge may be
undertaken on the grounds that “the actual motivations of individual
officers” was to stop in order to investigate some other offense or that
“the officer’s conduct deviated materially from usual police practices.”

Given the prospect that application to traffic arrests of the “general
authority’’ to search will result in instances of undiscoverable subter-
fuge, one is tempted to say that a different search rule is needed in
traffic cases, “one less likely to conceal a search forbidden by the Fourth

116. For example, that the officer was
not assigned to traffic or general law en-
forcement, but to enforcement of the drug
laws. See LaFave, Search and Seizure: “The
Course of True Law ... Has Not ... Run
Smooth,” 1966 U.IILL.F. 255, 282, Consider
also State v. Blair, 691 SW.2d 259 (Mo.
1985) (detective investigating homicide had
defendant arrested on outstanding city war-
rant for traffic violation, defendant then
taken to homicide unit where palm print
matching that at homicide scene taken;
held, “the arrest * * * was at best a pretext
employed to gather evidence on an unrelat-
ed homicide’’); Black v. State, 739 S.W.2d
240 (Tex.Crim.App.1987) (arrest a pretext;
the “officers were homicide detectives, and
if they were in the habit of enforcing traffic
laws or of writing traffic tickets, there is
nothing in the record indicating any were
written on this oecasion™).

117. See, e.g., People v. Watking, 19
1l.2d 11, 166 N.E.2d 433 (1960) (officers
assigned to gambling squad had been fol-
lowing defendant for some time, arrested
him for parking too close to a crosswalk,
“the kind of minor offense that ordinarily
results in a ‘parking ticket’ hung on the
handle of the door of the car™); State v.
Sanders, 154 Ga.App. 305, 267 S.E.2d 906
(1980); People v. Holloway, 416 Mich. 288,
330 N.W.2d 405 (1982) (officer in charge of
tactical surveillance unit involved in inves-
tigation of street crimes arrested defendant

on outstanding traffic warrant, searched
and found narcotics); Anderson v. State,
444 P.2d 239 (Okl.Crim.App.1968) (city po-
liceman who arrested defendant for making
right turn from incorrect lane was accompa-
nied by a federal narcotics agent); Adair v.
State, 427 S.W.2d 67 (Tex.Crim.App.1867)
(officer followed defendant for 15 blocks
because he looked suspicious and then ar-
rested him for changing lanes without sig-
nalling).

118. 436 U.S. 128, 98 8.Ct. 1717, 56
L.Ed.2d 168 (1978).

119. United States v. Trigg, 878 F.2d
1037 (7th Cir.1989) (rejecting district court
conclusion traffic arrest by narcotics offi-
cers a pretext; court says motives and usual
practice irrelevant and it sufficient that
probable cause for arrest existed); United
States v. Kordosky, 878 F.2d 991 (7th Cir.
1989), judgment vac’d on other grds., 495
U.S. 916, 110 S.Ct. 1943, 109 L.Ed.2d 306
(1990) (drug officer’s arrest for traffic viola-
tion valid because probable cause, fact it
done to seek drugs in car search incident to
arrest irrelevant); State v. Davis, 35 Wash.
App. 724, 669 P.2d 900 {1983) (motive irrel-
evant if grounds for arrest actually existed).
The wisdom of the Scott rule is considered
in§ 14.

120. 517 U.S. 806, 116 S.Ct. 1769, 135
L.Ed.2d 89 (1996), discussed in § 1.4(e).
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Amendment.”*® But this is not easily done. As concluded earlier, a
Terry-type frisk does not afford the arresting officer sufficient protection
against an arrestee, considering their prolonged proximity. Once some-
thing beyond the frisk is permitted, it does not seem feasible to describe
in meaningful terms a degree of intrusiveness which can reasonably be
expected to turn up “any small hidden weapon which might go undetect-
ed in a weapons frisk”'® but not an item of contraband. And while
statistically there may be a lesser likelihood that a traffic violator is
armed, it by no means follows that there is any rational basis upon
which to determine which traffic violators are armed," or upon which to
conclude that a search of some lesser intrusiveness will suffice to
discover weapons in such cases. It is troublesome, to say the least, to
contemplate affording Officer A something less than the protection he
needs in making arrests because Officer B might abuse the power. At
least, such a step should not be undertaken unless there is no other
means of meeting the pretext problem.

(f) Broadening the exclusionary rule. One way of dealing with
the problem just stated would be to remove the temptation to engage in
pretext arrests by broadening the exclusionary rule so as to exclude from
evidence anything but a weapon found in a search incident to an arrest
for a crime, such as a traffic violation, for which there existed no
justification to search for anything but a weapon. (Such a solution might
be equally attractive as to other police practices where weapons are the
only legitimate quest and the temptation to utilize the practice for other
purposes is substantial, such as frisk incident to stopping for question-
ing'®* and the airport hijacker detection search.'®) This, of course, would
be a significant departure from existing law, for under what might be
called the ‘‘serendipity doctrine’ contraband not sought but discovered
during a properly limited search may be seized and is admissible in
evidence.'?®

The Supreme Court has declined to so extend the exclusionary rule.
In Michigan v. Long,'*" unwisely'?® recognizing a broad power of police
to conduct a protective search of a vehicle incident to an investigative
stopping on reasonable suspicion of the person who had been driving the
car, the Court rather summarily concluded that if “‘the officer should, as
here, discover contraband other than weapons, * * * the Fourth Amend-
ment does not require its suppression.”’ But, why not? In United States
v. Calandra,'®® the Court declined to utilize the exclusionary rule so as to
free a grand jury witness from answering questions based on a prior
illegal search directed at him, finding “‘it unrealistic to assume that

121. United States v. Robinson, 471 126. Harris v. United States, 331 U.S.
F.2d 1082 (D.C.Cir.1972) (Bazelon, J., con- 145, 67 S.Ct. 1098, 91 L.Ed. 1399 (1947).
curring). 127. 463 U.S. 1032, 103 S.Ct. 3469, 77

122, United States v. Robinson, 414
US. 218, 94 S.Ct. 467, 38 LEd2d 427 L-Pd-2d 1201 (1983).

(1973) (Marshall, J., dissenting). 128. See § 9.6(0).
123. See note 98 supra. 129. 414 U.S. 338, 94 S.Ct. 613, 38
124. See § 9.6(P. - - L.Ed.2d 561 (1974}

125. See § 10.6(h).
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application of the rule to grand jury proceedings would significantly
further [the] goal” of deterring police misconduct. If the fruits of an
admittedly illegal search need not be suppressed where, as in Calandra,
there would be a “minimal advance in the deterrence of police miscon-
duct,” then why does it not follow that the exclusionary rule should be
employed when the deterrence objective could be substantially advanced,
without regard to whether it is certain there has been an illegal (i.e.,
improperly motivated) search in the particular case?

The answer some would give is that by hypothesis this approach
would sometimes result in the exclusion of, say, heroin where there has
in fact been no police wrongdoing in the particular case. But it must be
remembered, as the Court acknowledged in Calandra, that the exclu-
sionary rule “is a judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect, rather than a
personal constitutional right of the party aggrieved.” This would appear
to be a long overdue recognition of a “‘regulatory” rather than an
“atomistic” view of the Fourth Amendment.'*® Under the former, ‘“there
is no necessary relationship between the violation of an individual’s
: fourth amendment rights and exclusion of evidence’’; rather, the “exclu-
sionary rule is simply a tool to be employed in whatever manner is
necessary to achieve the amendment’s regulatory objective by reducing
undesirable incentives to unconstitutional searches and seizures.”'*!
This being the case, there is much to be said for excluding evidence other
than weapons obtained incident to a traffic arrest, given the inherent
difficulties in separating those searches which are in fact lawful from
those which are not.

: (g) Limiting searches by limiting ‘custodial arrest.” For
X those who find the above solution to the pretext problem strong medi-
cine, there remains yet another alternative. As noted earlier, if the
officer and arrestee are going to be in close proximity for some time as a
consequence of the arrest, as is the case when the arrest is “custodial”
under Robinson, then in the interest of freeing the officer from “unnec-
essary risks” a rather thorough search of the person must be permitted.
It seems equally clear, however, that a brief confrontation on the street
does not present the same potential danger and that such an event at

best justifies a search which is considerably less intrusive in nature.'>
; This being so, it would seem that the overriding question presented by
Robinson and Gustafson is not what degree of search may be conducted
incident to a “custodial arrest,” but rather when such an arrest is itself
warranted so as to call for a full protective search. That is, if a full

search for self-protection is necessary only in the event of a ‘“‘custodial
arrest,” then is not such a search unnecessary if the antecedent ““custo-
dial arrest” was unnecessary?'® A few lower courts took the view that

130. Amsterdam, supra note 30, at 437~ sidered in the immediately following sub-
39. section.

131. 1d. at 437. 133. Cf Justice Harlan’s concurring
132. The permissible extent of search opinion in Terry v. Ohio, 392 US. 1, 88
when there is no “custodial arrest” is con- S.Ct. 1868, 20 L.Ed.2d 889 (1968), noting

121
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the Fourth Amendment required such a conclusion,'* and several com-
mentators contended that the Fourth Amendment at least requires that
there be established by legislation or police regulation some rational
scheme for determining when a noncustodial alternative (i.e., a citation)
should be utilized as the means for invoking the criminal process.'®®

that if a policeman has a right “to disarm
such a person for his own protection, he
must first have a right not to avoid him but
to be in his presence.”

134. State v. Jones, 88 Ohio St.3d 430,
727 N.E.2d 886 (2000) (utilizing proposition
in Wyoming v. Houghton, 526 U.S. 295, 119
S.Ct. 1297, 143 L.Ed.2d 408 (1999), that
Fourth Amendment reasonableness re-
quires a weighing of competing interests,
court finds warrantless arrest for minor
misdemeanor violates Fourth Amendment,
congidering (i) that the intrusion is severe,
as the arrestee “‘is forced to forfeit control
of his person and his movements” and
“once placed under arrest a person is sub-
jected to numerous invasions of his or her
privacy’’; (ii) the government’s interests in
“enforcing the law and protecting the pub-
lic” are relatively insubstantial, as reflected
by the fact that the punishment for these
offenses is only a small fine; and thus (iii)
arrest is not necessary absent some reason
to believe defendant will not respond to a
summons), Cf. Barnett v. United States,
525 A.2d 197 (D.C.App.1987) (re minor traf-
fic violation which a civil offense rather

than a misdemeanor, “it was not reasof- -

able, within the strictures of the Fourth
Amendment, for Willis to effect a full custo-
dy arrest accompanied by a body search”);
Thomas v. State, 614 S0.2d 468 (Fla.1993)
(“when a person is charged with violating a
municipal ordinance regulating conduct
that is noncriminal in nature, such as in
the traffic control area,” the person may
only “‘be detained for the limited purpose of
issuing a ticket, summons, or notice to ap-
pear,” as a “full custodial arrest in such
situations is unreasonable and a violation of
the Fourth Amendment”).

135. Bee Butterfoss, Solving the Pretext
Puzzle: The Importance of Ulterior Motives
and Fabrications in the Supreme Court’s
Fourth Amendment Pretext Doctrine, 79
Ky L.J. 1 (1990} (concluding at 7 that “‘an
approach that * * * reexamines the under-
lying authority of police officers to arrest
and search based on a minor offense, offers
the better solution to the ‘pretext prob-
lem’ ”’); Folk, The Case for Constitutional
Constraints Upon the Power to Make Full
Custody Arrests, 48 U.CinL.Rev. 321
(1979) (asserting there should be such a
limitation and suggesting how the statutes
or regulations should be formulated); Men-

delson, Arrest for Minor Traffic Offenses,
19 Crim.L.Bull. 501 (1983) (arguing at 503
that the applicable statutes ‘‘should be
amended to delineate those offenses where
a full scale arrest is permissible and those
where a citation must be issued”); Salken,
The General Warrant of the Twentieth
Century? A Fourth Amendment Solution to
Unchecked Discretion to Arrest for Traffic
Offenses, 62 Temple L.Rev. 221 (1989) {ar-
guing at 252-73 that the Fourth Amend-
ment limits the power to arrest for traffic
violations); Comment, 1991 Wis.L.Rev. 345
(1991) (emphasizing need for legislative ac-
tion limiting circumstances in which misde-
meanor arrests may be made).

Of course, this or other limitations may
exist as a matter of state law. United States
v. Mota, 982 F.2d 1384 (9th Cir.1993)
(where custodial arrest made in violation of
state law requiring citation alternative in
ordinance violation cases, arrest was unrea-
sonable as a Fourth Amendment matter
and thus evidence obtained in a search inci-
dent thereto must be suppressed; case fur-
ther discussed in § 1.5(b)); United States v.
Guzman, 864 F.2d 1512 (10th Cir.1988)
(stop for seat belt violation, once officer
determined driver licensed, “hig authority
was limited by both state law and the
Fourth Amendment to issuing a citation or
warning’’); Barnett v. United States, 525
A.2d 197 (D.C.App.1987) (evidence obtained
in search incident to arrest for violation of
traffic regulation that prohibits “walking as
to create a hazard” suppressed, as D.C.
Code authorizes arrest for such civil offense
only when defendant does not provide name
and address); State v. Varnado, 582 N.-W.2d
886 (Minn.1998) (search before arrest can-
not be justified as search incident to later
but contemporary arrest, as the arrest was
only for crime discovered in search, not
earlier-discovered offense of driving without
a license, as ‘‘the crime for which there is
probable cause to arrest must be a crime for
which a custodial arrest is authorized,” not
the case here because state law bars arrest
for misdemeanors except upon circum-
stances not present in this case); State v.
Carlson, 198 Mont. 113, 644 P.2d 498
(1982) (“‘full custodial arrest and mandato-
ry search for a minor traffic violation is
unreasonable’” under ‘“‘our unique state
constitutional provisions which defends the
right of individual privacy absent a showing
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It is important to note that Robinson and Gustafson are quite
different in this respect. In Robinson, Officer Jenks was acting pursuant
to detailed police regulations™® which required him to arrest for a few
traffic offenses, including operating a vehicle after revocation of an
operator’s permit, and which required him to merely issue a traffic
violation notice in most other instances. By contrast, there was no
comparable regulation in Gustafson,'® and it appears that the officer
was free to arrest or merely ticket for the offense of driving without a
license, as he saw fit.”®® But the Court declared it did ‘““not find these
differences determinative of the constitutional issue,” and thus, as
Professor Amsterdam has put it, missed the chance to make ‘‘the
greatest contribution to the jurisprudence of the fourth amendment
since James Otis argued against the writs of assistance in 1791.'%®

This is not to say that the Court in these cases unequivocally
rejected the proposition that a seizure of the person may be unreason-
able under the Fourth Amendment when the less intrusive alternative of
a citation would clearly suffice to serve the government interests in-
volved. While the Court’s opinion in Gustafson dismisses rather sum-
marily the petitioner’s point that the instant case was unlike Robinson
because ‘“‘there were no police regulations which required the officer to
take petitioner into custody,” the fact remains, as Justice Stewart
pointed out in his concurring opinion, that the petitioner in Gusiafson
“fully conceded the constitutional validity of his custodial arrest.” Left
unresolved, therefore, was what Justice Stewart characterized as the
“persuasive claim * * * that the custodial arrest of the petitioner for a
minor traffic violation violated his rights under the Fourth and Four-

teenth Amendments.”!

of compelling state interest"”); State v. Heh-
man, 90 Wash.2d 45, 578 P.2d 527 (1978)
(*‘custodial arrest for minor traffic viola-
tions is unjustified, unwarranted, and im-
permissible if the defendant signs the prom-
ise to appear’”). Compare State v. Ranson,
245 Neb. 71, 511 N.'W.2d 97 (1994) (custodi-
al arrest for littering and search incident
thereto lawful notwithstanding general
statutory preference for use of citations, as
defendant here failed to identify self and
statute says no citation may be issued with-
out name and address of person to be cited).

On the ways by which several state
courts have narrowed the impact of Robin-
son, see Hancock, State Court Activism and
Searches Incident to Arrest, 68 VaL.Rev.
1085, 1109-28 (1982).

136. Metropolitan Police Department
General Order No. 3, Series 1959 (April 24,
1959), set out in relevant part in United
States v. Robinson, 471 F.2d 1082, 1097 n.
23 (D.C.Cir.1972).

137. As is not infrequently the case in
other jurisdictions. See, e.g., United States
v. Wilson, 853 F.2d 869 (11th Cir.1988)
{driving on suspended license not on statu-

tory list of offenses for which citation re-
quired or prohibited); People v. Meredith,
763 P.2d 562 (Colo.1988) (statute says offi-
cer “may” arrest for driving without l-
cense).

138. The Court noted: “Smith testified
that he wrote about eight to 10 traffic cita-
tions per week, and that about three or four
out of every 10 persons he arrested for the
offense of driving without a license were
taken into custody to the police station.
Smith indicated that an offender is more
likely to be taken into custody if he does
not reside in the city of Eau Gallie.”

139. Amsterdam, supra note 30, at 416.

140. Some courts, taking specific note of
Justice Stewart’s concurring opinion in
Gustafson, have concluded that the ques-
tion of when a custodial arrest is constitu-
tionally permissible is still open. See, e.g.,
State v. Martin, 253 N.W.2d 404 (Minn.
1977); People v. Clyne, 189 Colo. 412, 541
P.2d 71 (1975} (both finding it unnecessary
to resolve the issue because applicable state
or local law required use of a citation under
the circumstances presented).
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A holding by the Supreme Court to that effect would be most
desirable, as it would address specifically a current problem of considera-
ble seriousness: the arbitrariness and inequality which attends unprinci-
pled utilization of the “custodial arrest” and citation alternatives.*!
Moreover, it would substantially diminish the opportunities for pretext
arrests, and thus would make the Robinson-Gustafson “standardized
procedures’ approach to searches of the person incident to arrest much
more palatable. But this did not come to pass; instead, as discussed in
much more detail elsewhere herein,** the Court held in Atwater v. City
of Lago Vista*®® that the Fourth Amendment provides no such protec-
tion, and thus upheld the custodial arrest of a woman for a seat belt
violation punishable only by a fine. Atwater was a § 1983 case rather
than a suppression case, it appeared the officer opted for custodial arrest
over a citation for spite rather than because of a desire to take advantage
of the search opportunities afforded by Robinson and Gustafson, and the
arrest did not produce any evidence of any kind, meaning that the issue
discussed here was not highlighted by the facts of the case. But the four
dissenting Justices appreciated the connection, for they emphasized the
search opportunities present if and only if the officer opts for a custodial
arrest, and then objected that ‘“the majority gives officers unfettered
discretion to choose that course without articulating a single reason why
such action is appropriate.” Remarkably, the majority in Atfwater con-
ceded that “Atwater’s claim to live free of pointless indignity and
confinement clearly outweighs anything the City can raise against it
specific to her case,” but then concluded she could not prevail in light of

ARREST Ch. 5

However, some courts act as if the ques-
tion had been resolved by Robinson and
Gustafson. See, eg., United States v.
Franklin, 728 F.2d 994 (8th Cir.1984) (cit-
ing Gustafson for the proposition that the
“constitutional reasonableness of an arrest
and search incident thereto is not affected
by the absence of a police regulation requir-
ing that a police officer take a person into
custody for the particular offense”); State v.
Lohff, 87 S.D. 693, 214 N.w.2d 80 (1974)
(summarily dismissing defendant’s claim
that he should have been given a citation,
as the officer was entitled to do by law,
rather than arrested).

141. In People v. Copeland, 77 Misc.2d
649, 354 N.Y.5.2d 399 (1974), suppressing
drugs found in a search following arrest for
a minor traffic violation on the ground that
the offender was constitutionally entitled to
be issued a summons rather than arrested,
the court noted: “’If a police officer issues a
summons to appear to one traffic violator,
and arrests another for the same infraction,
absent distinguishing factors the person ar-
rested has been denied his fundamental
right of equal protection under the laws in
accordance with the Fourth and Fourteenth
Amendments of the United States Constitu-
tion.

“Inequality in the treatment of the two
motorists is patently manifest. The sum-
moned violator accepts his ticket, drives off
in the comfort of his vehicle to the comfort
of his home, his freedom intact, to answer
the summons with dignity. Conversely, the
arrested violator is handcuffed, hustled into
a police vehicle, placed in detention with
the common felon, and often subjected to
an horrendous invasion of his person by a
search. This motorist has been denied his
liberty without due process of law contrary
to the Fourteenth Amendment of the Unit-
ed States Constitution * * *,

“The requirements of law enforcement
are satisfied by the'issuance of a summons,
and a police officer should not be permitted
to deviate from that normal ordinary proce-
dure without further cause. A police officer
may arrest for a minor traffic infraction
only when there is probable cause to believe
that the offender is guilty of an offense
other than the simple traffic infraction, or
there are special circumstances in addition
to the commission of the alleged traffic in-
fraction.”

142. See § 5.13).

143. 532 U.S. 318, 121 8.Ct. 1536, 149
LEd.2d 549 (2001).
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Robinson’s teaching “that a responsible Fourth Amendment balance is
not well served by standards requiring sensitive, case-by-case determina-
tions of government need, lest every discretionary judgment in the field
be converted into an occasion for constitutional review.”

(h) Search where no “custodial arrest.” In United States v.
Robinson,'"* the Court dealt only with the question of what type of
search of the person could be undertaken incident to a “full custody
arrest,” that is, where the officer had seized the person with the
intention of thereafter having him transported to the police station or
other place to be dealt with according to law.* The Court made it clear
that it did “not reach the |other] question discussed by the Court of
Appeals,” which was what the officer might lawfully do when he “makes
what the court characterized as ‘a routine traffic stop,” i.e., where the
officer would simply issue a notice of violation and allow the offender to
proceed.” However, much of the Court’s analysis in Robinson, such as
the emphasis upon the fact “that the danger to an officer is far greater
in the case of the extended exposure which follows the taking of a
suspect into custody and transporting him to the police station than in
the case of the relatively fleeting contact resulting from the typical
Terry-type stop,” suggested at that time that the Supreme Court would
not disagree with the approach taken by the court of appeals with
respect to this other question.

As to the temporary detention on the scene for purposes of giving a
traffic citation, which might well be considered an arrest which is other
than “custodial”’** but in any event is a seizure within the meaning of
the Fourth Amendment, the court of appeals in United States v. Robin-
son**" had this to say about a search during'*® such detention:

144. 414 US. 218, 94 S.Ct. 467, 38
L.Ed.2d 427 (1973).

145. See State v. Paul T., 128 N.M. 360,
993 P.2d 74 (1999), deeming it unclear
whether Robinson applied in that case,
which involved police apprehension of a 15—
year-old out in violation of the curfew ordi-
nance. The ordinance required that such
curfew violators be released to their parent
or guardian, which apparently is why the
court characterized the case as one where
the juvenile “was taken into custody but
not formally arrested.” Relying on the state
constitution, the court held that only a frisk
was permissible in such circumstances prior
to transportation of the juvenile in the po-
lice car.

Actually, the Court’s holding in Robinson
refers to ‘‘the case of a lawful custodial
arrest,” and thus one court has held that if
a custodial arrest is in fact made but is
unlawful under the law of the jurisdiction
where made because of a statutory require-
ment that a noncustodial alternative be
used, then the arrest is unreasonable under
the Fourth Amendment, requiring suppres-

sion of the evidence found in the incidental
search. United States v. Mota, 982 F.2d
1384 (9th Cir.1993), discussed in § 1.5(b).

146. See W. LaFave, Arrest 187-88
(1965), noting that statutes often charac-
terize this as an arrest, perhaps in an effort
to provide a basis for search even if a cita-
tion is given. Consider in this regard Peo-
ple v. Bland, 884 P.2d 312 (Colo.1994)
(statute stating person may be “‘arrested or
detained” for possession of one ounce or
less of marijuana but that officer ‘“‘shall
prepare a written notice or summons”’ in-
terpreted to mean that ‘it requires the
officer to issue a summons and then pro-
hibits custodial arrests but does not prohib-
it non-custodial arrests and lawful searches
made incident to such arrests”). For fur-
ther consideration of this approach, see
text at note 205 infra.

147. 471 F.2d 1082 (D.C.Cir.1972).

148. If the search occurs gfter the de-
tention has ended, the court, without even
making the distinction noted above between
custodial and noncustodial arrests, might
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[Tlhe dangers presented in that situation are to some extent similar
to, and certainly no greater than, those presented in the stop-and-
frisk situations involved in Terry and Sibron. Like the investigatory
stop, the routine traffic arrest is merely a brief on-the-street encoun-
ter. Moreover, the vast majority of traffic violators are law-abiding
citizens. * * *

This is not to say, of course, that a minor traffic stop can never
erupt into violence. On the contrary, whenever a police officer
confronts a citizen on the street an element of danger is present.
But as the stop-and-frisk cases make clear, the mere possibility of
danger cannot justify any and all searches the officer may wish to
conduct. The touchstone of the Fourth Amendment is reasonable-
ness, and the possibility that a routine traffic stop might result in
injury to the officer, although unquestionably real, is so remote that
“[tlo allow the police to routinely search for weapons in all such
instances would * * * constitute an ‘intolerable and unreasonable’
intrugion into the privacy of the vast majority of peaceable citizens
who travel by automobile.”® * * *

We therefore conclude that the permissible scope of searches
incident to routine traffic arrests, where there is no evidentiary
basis for a search and where the officer intends simply to issue a
notice of violation and to allow the offender to proceed, must be
governed by the teaching of the Supreme Court as set forth in Terry
and Sibron. Thus the most intrusive search the Constitution will
allow in such situations is a limited patdown for weapons, and then
only when there exist special facts or circumstances which give the
officer reasonable grounds to believe that the person with whom he
is dealing is armed and presently dangerous.

This came to be the generally accepted view, and thus when the

Supreme Court ultimately had occasion to speak to this point over 25
years later, the Court in Knowles v. Iowa® unhesitantly declared that in
the case of a person for whom there is probable cause to arrest but who
was detained but not subjected to a custodial arrest, police should have
the same power to search for their self-protection as incident to a Terry
stop on reasonable suspicion of criminal activity. This means, the Court
elaborated, that per Terry the police may ‘“perform a ‘patdown’ of a
driver and any passengers upon reasonable suspicion that they may be
armed and dangerous,” and per Michigan v. Long,"® may ‘‘conduct a
“Terry patdown’ of the passenger compartment of a vehicle upon reason-

simply conclude that it cannot qualify as a
search incident arrest “after the defendant
is no longer in custody.” State v. Lewis, 611
A.2d 69 (Me.1992) (defendant, arrested for
operating under influence, had already been
released on own recognizance, and thusg
search incident arrest theory not applicable
re search of carry-on bag defendant took
with him when officer offered defendant
ride to nearby motel). -

149. Citing People v. Superior Court, 3
Cal.3d 807, 91 Cal.Rptr. 729, 478 P.2d 449
(1970).

150. 525 U.S. 113, 119 S.Ct. 484, 142
L.Ed.2d 492 (1998).

151. 463 U.S. 1032, 103 S.Ct. 3469, 77
L.Ed.2d 1201 (1983).

126

Ch. 5 SEARC]

able suspicion that an
control of a weapon.”

this Treatise'® concer
tion of Terry concepts
person is stopped in b
ticketed for the offense
his car, and this persor
cause for alarm, even .
permissible.’®

This is not to say,
the interest of his own
the driver may be a
where officers stopped
purpose of issuing a tr:

152. See § 9.6.

153. People v. Palmer,
866, 318 N.E.2d 206 (1974
however, the lilinois supr
In.2d 261, 342 NE.2d 353
the very dubious conclusior
sence of license plates sug
violation of the law wh
search.” A well-reasoned dis
view that “the appellate
concluded that in the circur
by this record, where at t
search a custodial arrest h:
made nor contemplated, th
was in precisely the same pc
exposure to danger was con
the inquiring officers in
* * % The reasonableness ¢
this case must be judged b;
of Terry and Stbron, and
dards, under the circumstan
ed at the time of the searcl
sonable.”

Compare United States v.
F.2d 187 (9th Cir.1979) (w]
no driver’s license and had
patrol car during radio c
proper, as was looking int
defendant repeatedly reach
into envelope found in pock:
v. Torres, 121 Ariz. 110,
(1978) (where defendant stc
ing and when asked for re
tered car to get same from
ment, it proper for officer to
to keep defendant within 1
Gunsaullus, 72 IlLApp.3d -
943, 391 N.E.2d 142 (1979)
tion check suggested pos
plates stolen, stop at night ¢
with 3 persons in car, frisk j
Smith, 56 Ohio 5t.2d 405, <
10 0.0.3d 515 (1978) (v
stopped for running red lig



o~ Ch. 5

ome extent similar
:d in the stop-and-
e the investigatory
-the-street encoun-
ws are law-abiding

dYic stop can never
ar a police officer
danger is present.
mere possibility of
fficer may wish to
aent is reasonable-
;op might result in
1, is so remote that
‘eapons in all such
and unreasonable’
f peaceable citizens

s scope of searches
: is no evidentiary
s simply to issue a
) proceed, must be
1s set forth in Terry
e Constitution will
weapons, and then
aces which give the
rson with whom he

and thus when the

this point over 25
1tly declared that in
se to arrest but who
, police should have
incident to a Terry
is means, the Court
n a ‘patdown’ of a
n that they may be
1 may “conduct a
rehicle upon reason-

ple v. Superior Court, 3
Rptr. 729, 478 P.2d 449

113, 119 S.Ct. 484, 142

1032, 103 S.Ct. 3469, 77
.

Ch. 5 SEARCH AT SCENE OF PRIOR ARREST § 5.2(h)

able sugpicion that an occupant is dangerous and may gain immediate
control of a weapon.” This being so, much of what is said elsewhere in
this Treatise' concerning such actions is applicable here. The applica-
tion of Terry concepts in this setting means, for example, that when a
person is stopped in broad daylight on a heavily-travelled street to be
ticketed for the offense of driving without a license plate on the rear of
his car, and this person is completely cooperative and gives the officer no
cause for alarm, even a pat-down of the person’s clothing would not be

permissible.’*®

This is not to say, however that the police officer may do nothing in
the interest of his own protection except upon evidence tending to show

the driver may be armed. Instructive is Pennsylvania v. Mimms,

154

where officers stopped a vehicle with an expired license plate for the
purpose of issuing a traffic summons. The driver was asked to get out of

152. See § 9.6.

153. People v. Palmer, 22 1lL.App.3d
866, 318 N.E.2d 206 (1974). On remand,
however, the Illinois supreme courf, 62
111.2d 261, 342 N.E.2d 353 (1976), reached
the very dubious conclusion that “the ab-
sence of license plates suggests a serious
violation of the law which justifies a
search.”” A well-reasoned dissent was of the
view that “the appellate court correctly
concluded that in the circumstances shown
by this record, where at the time of the
search a custodial arrest had been neither
made nor contemplated, the police officer
was in precisely the same position, so far as
exposure fo danger was concerned, as were
the inquiring officers in Terry v. Ohio
* * * The reasonableness of the search in
this case must be judged by the standards
of Terry and Sibron, and by those stan-
dards, under the circumstances which exist-
ed at the time of the search, it was unrea-
sonable.”

Compare United States v. Thompson, 597
F.2d 187 (9th Cir.1979) (where driver had
no driver’s license and had to be seated in
patrol car during radio check, pat-down
proper, as was looking into pocket where
defendant repeatedly reached, but search
into envelope found in pocket illegal); State
v. Torres, 121 Ariz, 110, 588 P.2d 852
(1978) (where defendant stopped for speed-
ing and when asked for registration reen-
tered car to get same from glove compart-
ment, it proper for officer to open door so as
to keep defendant within view); People v.
Gunsaullus, 72 1lL.App.3d 440, 28 IlL.Dec.
943, 391 N.E.2d 142 (1979) (where registra-
tion check suggested possibility car or
plates stolen, stop at night and officer alone
with 3 persons in car, frisk proper); State v.
Smith, 56 Ohio St.2d 405, 384 N.E.2d 280,
10 0.0.3d 515 (1978) (when defendant
stopped for running red light made furtive

movement under front seat, officer could
check that area for weapon); State v. Dar-
rington, 54 Ohio St.2d 321, 376 N.E.2d 954,
8 0.0.3d 318, (1978) (where defendant
stopped for careless driving and bulge in
coat pocket, frisk proper); Christian v.
State, 592 S.W.2d 625 (Tex.Cr.App.1980}
(car stopped for speeding, butt of shotgun
seen in car no ground for frisk, as such
carrying of gun lawful and defendant might
have been hunting).

154. 434 US. 106, 98 S.Ct. 330, 54
L.Ed.2d 831 (1977). For other discussion of
Mimms, see Miles, From Terry to Mimms:
The Unacknowledged Erosion of Fourth
Amendment Protections Surrounding Po-
lice~-Citizen Confrontations, 16 Am.Crim.
L.Rev. 127 (1978); Sherman, Enforcement
Workshop: Traffic Stops and Police Offi-
cers’ Authority: A Comment on Pennsylva-
nia v. Mimms, 14 Crim.L.Bull. 343 (1978);
Comments, 51 U.Colo.L.Rev. 289 (1980); 15
U.C.Davis L.Rev. 171 (1981). Notes, 6 Am.
J.CrimL. 193 (1978); 12 John Marshall
J.Prac. & Proc. 207 (1978); 51 Temple L.Q.
814 (1978); 53 Tulane L.Rev. 283 (1978); 14
‘Wake Forest L.Rev. 1224 (1978},

See also State v. Faber, 343 N.W.2d 659
(Minn.1984) (proper under Mimms to have
driver stopped for headlights violation get
out of car, revealing he intoxicated); State
v. Darrington, 54 Ohio St.2d 321, 376
N.E.2d 954, 8 0.0.3d 318 (1978) (Mimms
procedure may be used against defendant
stopped for careless driving, even though
officer had not yet decided whether to
charge defendant).

Compare State v. Kim, 68 Haw. 286, 711
P.2d 1291 (1985) (Mimms rejected as mat-
ter of state constitutional law). Kim was
distinguished in Kernan v. Tanaka, 75
Haw. 1, 856 P.2d 1207(1993), where there
was a reasonable belief that a crime, not
just a traffic violation, was committed.
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his car and produce his driver’s license, and when he alighted the officer
noticed a large bulge under his jacket. Fearing the bulge was a weapon,
the officer frisked and found a revolver. The Pennsylvania Supreme
Court reversed the defendant’s conviction for carrying a concealed weap-
on on the ground that the officer’s order to defendant to get out of the
car was an impermissible seizure, in that the officer could not point to
“‘objective observable facts to support a suspicion that criminal activity
was afoot or that the occupants of the vehicle posed a threat to police
safety.””’®® But the Supreme Court did not agree:

[Wle look first to that side of the balance which hears the officer’s
interest in taking the action that he did. The State freely concedes
the officer had no reason to suspect foul play from the particular
driver at the time of the stop, there having been nothing unusual or
suspicious about his behavior. It was apparently his practice to order
all drivers out of their vehicles as a matter of course whenever they
had been stopped for a traffic violation. The State argues that this
practice was adopted as a precautionary measure to afford a degree
of protection to the officer and that it may be justified on that
ground. Establishing a face-to-face confrontation diminishes the
possibility, otherwise substantial, that the driver can make unob-
served movements; this, in turn, reduces the likelihood that the
officer will be the victim of an assault.

We think it too plain for argument that the State’s proffered
justification—the safety of the officer--is both legitimate and
weighty. “Certainly it would be unreasonable to require that police
officers take unnecessary risks in the performance of their duties.”

* * * And we have specifically recognized the inordinate risk con- -~

fronting an officer as he approaches a person seated in an automo-
bile. * * *

Against this important interest we are asked to weigh the
intrusion into the driver’s personal liberty occasioned not by the
initial stop of the vehicle, which was admittedly justified, but by the
order to get out of the car. We think this additional intrusion can
only be described as de minimus. The driver is being asked to expose
to view very little more of his person than is already exposed. The
police have already lawfully decided that the driver shall be briefly
detained; the only question is whether he shall spend that period
sitting in the driver’s seat of his car or standing along side it. Not
only is the insistence of the police on the latter choice not a “serious
intrusion upon the sanctity of the person,” but it hardly rises to the
level of a “petty indignity.” * * * What is at most a mere inconven-
ience cannot prevail when balanced against legitimate concerns for
the officer’s safety.'®

155. Commonwealth v. Mimms, 471 Pa.  certiorari and from the decision on the mer-
546, 370 A.2d 1157 (1977). its without full argument and briefing:

156. Stevens, J., joined by Brennan and “Until today the law applicable to sei-
Marshall, JJ., dissented from the grant of zures of a person has required individual-
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For many years, courts were not in agreement as to whether the
Mimms reasoning also applies to a passenger in a stopped vehicle."® On
the one hand, it has been concluded that “the Mimms analysis would
seem also to justify a policy of ordering passengers out,” in that “the
same concern of the officers for their own safety applies, and the
intrusion on the rights of the passengers occasioned by being required to
get out of the car is no greater than the intrusion on the rights of the
driver.”’1% On the other, the conclusion ‘‘that the Mimms rationale does
not extend to passengers in the automobile” is based upon the fact that
the passenger “has broken no law and * * * may walk away from the
scene unless the police officer has some other legitimate reason to detain
him,” and the conclusion that ‘‘the passenger has a higher expectation of
privacy than the driver because the passenger plays no part in the
routine traffic infraction and has reason to suppose that any exchange
with the authorities will be conducted by the driver alone.”’'®® The
matter was finally settled when the Supreme Court, in Maryland v.
Wilson,'® adopted the former view.

The question remaining after all the foregoing, of course, was
whether Terry, Long, Mimms and Wilson constitute the sum total of the
officer’s authority in the case in which, notwithstanding the presence of
probable cause to arrest, no custodial arrest, as that term was used in
Robinson, occurred on that occasion. And that was precisely the question
confronted by the Supreme Court in Knowles v. Iowa.'® In that case, a
policeman stopped Knowles for speeding and then, pursuant to a statute
authorizing (but not requiring) him to issue a citation in lieu of arrest
for most bailable offenses, issued Knowles a citation. The officer then
made a full search of Knowles car and found a bag of marijuana. That
search was upheld by the state courts on the ground that because an
Towa statute declared that issuance of a citation in lieu of arrest “does
not affect the officer’s authority to conduct an otherwise lawful search,”

ized inguiry into the reason for each intru-
sion, or some comparable guarantee against
arbitrary harassment. A factual demonstra-
tion of probable cause is required to justify
an arrest; an articulable reason to suspect
criminal activity and possible violence is
needed to justify a stop and frisk. But to
eliminate any requirement that an officer
be able to explain the reasons for his ac-
tions signals an abandonment of effective
judicial supervision of this kind of seizure
and leaves police discretion utterly without
limits. Some citizens will be subjected to
this minor indignity while others—perhaps
those with more expensive cars, or different
bumper stickers, or different-colored skin—
may escape it entirely.”

157, For further discussion of this issue
and additional cases in point, see § 9.6(b).

158. State v. Ferrise, 268 N.W.2d 888
(Minn.1978) (stated in support of conclu-
sion that “the intrusion into the passen-
ger’s privacy was minimal” where officer

opened door to talk to passenger about
whether he could identify driver, who had
no license or other identification).

159. State v. Williams, 366 So0.2d 1369
(La.1978) (also expressing agreement with
dissent in Mimms). See also Johnson v.
State, 601 S.W.2d 326 (Tenn.Cr.App.1980)
(where after traffic stop officer opened pas-
senger’s door and saw and smelled marijua-
na, conduct illegal notwithstanding Mimms,
as ‘‘there simply is no explanation for the
officer’s conduct in opening the car door to
‘check the passenger’ except curiosity”).

160. 519 U.S. 408, 117 S.Ct. 882, 137
L.Ed.2d 41 (1997), discussed in detail in
§ 9.6(a).

161. 525 U.B. 113, 119 S.Ct. 484, 142
LEd2d 492 (1998), noted in 26 Am.
J.Crim.L. 193 (1998); 31 Conn.L.Rev. 1217
(1999).
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it sufficed that prior to the search the officer had probable cause to make
a custodial arrest.

A unanimous Supreme Court reversed on the ground that neither of
“the two historical rationales for the ‘search incident to arrest’ excep-
tion” were present in the instant case. As for the first one, disarming the
suspect, the Court quite logically concluded that the “threat to officer
safety from issuing a traffic citation * * * is a good deal less than in the
case of a custodial arrest’” and is ‘“more analogous to a so-called Terry
stop,” meaning that the authority granted the police as to the latter
event (again, Terry plus Long plus Mimms plus Wilson) would suffice
here as well. As for the second rationale, the discovery and preservation
of evidence, the Court noted that ‘“‘no further evidence of excessive speed
was going to be found” either on defendant’s person or in the vehicle,
and that the purported risk that the person might engage in “destruc-
tion of evidence relating to identity” was not a legitimate concern
because a driver who did not furnish satisfactory identification would for
that reason be subjected to custodial arrest instead of merely receiving a
citation. Of course, in Robinson the Court had held that a search was
permissible in all custodial arrest situations, without regard to whether
either of the aforementioned dangers was present. But, the Court now
declared in Knowles, that was a ‘‘bright-line rule” which it was not
prepared to extend beyond the custodial arrest situation to which it had
been applied in Robinson.'®

That rather compelling reasoning, plus the fact that the opinion in
Knowles was both short and unanimous, all seems to suggest that the
issue under consideration here stands apart from most Fourth Amend-
ment questions in being very simple and straightforward and admitting
of only one reasonable answer. But before that conclusion is accepted too
readily, perhaps some further thought should be given to the Iowa
statute, which also exists in a somewhat similar form in some other
jurisdictions,'® and which certainly bears a relationship to recommenda-
tions appearing in several “law reform” efforts, most directly to the
American Bar Association’s original Standards for Criminal Justice.
Those Standards state that “Nothing in these standards should be
construed to affect a law enforcement officer’s authority to conduet an
otherwise lawful search even though a citation is issued,” and by way of
justification of such a policy the commentary explains that ‘“‘these
standards should not operate to hamper in any way the police officer’s
authority to make a lawful search, for otherwise he would properly elect
to make the search rather than issue a citation.”'® If the ABA was
correct in claiming, in effect, that much broader use of the citation

162. Thus it is Robinson and not 163. See, eg., ArkR.Crim.P. 55. For a
Knowles that applies when a custodial ar- somewhat different approach, see note 173
rest is made, even though it is thereafter infra.
necessary to uphold the arrest on a ground, 164. ABA Standards Relating to Pre-
ie., for an offense, other than relied upon trial Release § 2.4 (1968). For the later
by the arresting officer. United States v. change in the approach taken in the Stan-
Bookhardt, 277 F.3d.558 (D.C.Cir.2002). dards with respect to this matter, sce text

following note 174 infra.
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alternative would not occur if police choice of citation over arrest left
them with less search authority, then it might be argued that Knowles is
wrong because by like token it serves to discourage use of the citation
alternative and thus well may serve to bring about many unnecessary
custodial arrests.

However, the way that issue looked to the ABA in 1968 and the way
it looks today, especially if viewed from the perspective of the Knowles
facts, might well be different. For one thing, the Standard quoted above
appears with a strong recommendation favoring extension of the citation
alternative beyond its traditional use in traffic enforcement,’®® and in
that context the notion that such a “reform”™ would not occur if as a
consequence police authority to search was diminished has some plausi-
bility. But in Knowles, where the search was incident to the longstanding
practice of issuing a citation for speeding, it is not easy to claim that if
the statutory search right is take away, then all speeders will be
arrested. More important, however, is the fact that to say foday that
citation issuance should carry with it the same search authority as
custodial arrest is to suggest a much broader range of authority than
was contemplated back in 1968: it was after the promulgation of the
Standards that the Supreme Court held in Robinson that all such
arrestees could be searched, even when the facts of the case showed not
a scintilla of danger and no possibility of evidence for the crime for
which the arrest was made, and then held in New York v. Beltor'®® that
the same was true as to search of the entire passenger compartment the
arrestee had occupied. Moreover, to suggest today that searches be
allowed incident to issuance of citations is to broaden substantially the
opportunities for pretextual law enforcement, using traffic laws to search
for guns and drugs, for what has also happened in the interim is that
such pretextual activity has become commonplace, frequently reported in
both newspapers and appellate cases, while the Supreme Court has
curiously concluded that such abuses do not intrude upon values protect-
ed by the Fourth Amendment.'®

Having said that, it is still arguable that at least somefimes, beyond
those circumstances also permitting search if there were only a Terry
stop, search and citation could and should legitimately coincide because
there exists a need to acquire evidence from the person or his vehicle yet
no need otherwise for custodial arrest of the defendant. The example
often given is that of a “‘bagman” for a numbers or policy racket, a lower
echelon courier who, as one judge once put it, “would not leave town if
an atomic bomb were dropped on it.”’*®® From the standpoint of assuring
appearance at subsequent proceedings there is no reason why the
criminal process cannot be invoked against such a person by a citation
rather than a custodial arrest. Traditionally, however, such perpetrators
have been arrested so that they or the vehicles in which they are found

165. Id.at § 2.3. 167. Whren v. United St&ateds, 517 US.
806, 116 S.Ct. 1769, 135 L.Ed.2d 89 (1996},
166. 453 U.S. 454, 101 SCt. 2860, 69 o 51y

L.Ed.2d 768 (1981). 168. W. LaFave, supra note 146, at 187,
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can be searched for gambling slips and gambling funds. One way of
looking at that illustration is to say that it proves the absence of a need
for search authority flowing from citation issuance because the necessary
authority is otherwise available. So the argument would proceed, if there
is probable cause to arrest the bagman, then there is probable cause to
search his person and his vehicle if he is using one.'®®

But, while that will often be true, it will not inevitably be true,
because the probability a particular person has committed an offense,
even of this kind, does not necessarily mean that there is also the
requisite probability that his person or car presently contains evidence of
that criminality.'” When the police do make a custodial arrest, the police
need not worry about that added complication, for the search allowed by
Robinson and Belton does not require the latter variety of probable
cause. The very difficult question is whether, when (unlike the Knowles
facts) there is at least a possibility that evidence of the offense might be
found in a search, the price for use of the citation alternative should be
loss of the opportunity to learn whether in fact such evidence is present.
This hard question remains open after Knowles, for the Court only
passed on ‘“‘the search at issue” and did not invalidate the statute the
state courts had relied upon; indeed, the Court emphasized that Knowles
“did not argue * * * that the statute could never be lawfully applied.”

Some lower courts have concluded that a search for evidence is permissi-
ble in the circumstances described above,'™ while another view is that
such a search is permissible only if a prior frisk reveals an object
reasonably believed to constitute evidence of the offense.’”

169. It is clear that a warrantless
search of a vehicle may be made on proba-
ble cause. See § 7.2(b). As for search of an
unarrested person on probable cause the
person possesses evidence, the circum-
stances in which this is permissible are less
clear because of the qualifying language the
Court has used with regard to what exigent
circumstances must exist and how intrusive
the search may be. See § 5.4(b).

170. See § 3.1(b).

171. See People v. Bland, 884 P.2d 312
(Colo.1994) (where defendant subjected to
noncustodial arrest for possession of not
more than one ounce of marijuana and stat-
ute barred custodial arrest, search of defen-
dant’s person revealing baggy of crack in
genital area was lawful, as in such circum-
stances police entitled to make “an exten-
sive search for evidence of marijuana pos-
session” which *may be equal in scope to a
full search incident to a custodial arrest’);
State v. Evans, 352 Md. 496, 723 A.2d 423
{1999) (in circumstances described in text
following note 175, court finds “Knowles
inapposite” because “unlike the citation of
Knowles for speeding, the arrests of Evans
and Sykes-Bey for drug trafficking incorpo-
rated both of the historical justifications for

conducting a full search incident: the safety
of the arresting officers as well as the need
to discover and preserve evidence”); State
v. Greenslit, 151 Vt. 225, 559 A.2d 672
(1989} (officer smelled burning marijuana
and saw smoke coming from a parked car,
50 he ordered passengers to hand over any
drugs or he would search them; defendant
handed over drugs, and officer then gave
him a notice to appear in court; because
drugs were handed over in response to
threat to search defendant’s person, court
focused on issue of whether such a search
could have been made in these circum-
stances and answered in the affirmative:
“The argument that defendant was not for-
mally taken into custody and transported to
the police station is of no avail, since it is
the existence of probable cause for the ar-
rest which brings the search within consti-
tutional limits, not merely the act of taking
an individual into custody”).

172. Lovelace v, Commonwealth, 258
Va. 588, 522 S.E.2d 856 (1999) (since frisk
of defendant stopped for public consump-
tion of alcohol, offense for which summons
must be given, revealed only “a ‘squooshy’
bag,”” retrieving the bag impermissible be-
cause ‘“not in furtherance of either officer
safety or the preservation of evidence”).
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Some other questions about what Knowles did and did not decide
and what the impact of that decision could possibly be can be best
explored by a series of hypotheticals about what Iowa authorities might
conceivably do in an effort to find a way around that decision. One
possibility is that the legislature might try for some new terminology.
That is, the statute might be amended to make it clear that the event on
the street during which a person is detained briefly while a citation is
prepared and then handed to him is to be characterized as an arrest, and
that a police officer’s authority to search incident to that arrest is not
affected by the fact that thereafter the arrestee is released and/or given a
citation. This approach is already taken in some other states'” and fully
supported by several ‘“law reform” proposals,’™ including the second
edition of the ABA Standards, which explains the subtle switch from the
first edition position this way:

While the fourth amendment permits searches incident to even
those arrests that need not result in a trip to the stationhouse, there
must in fact be an arrest in order to justify a search incident to it.
Thus, a police officer who decides ab initio to issue a citation cannot
justify a search of the accused on the ground that the officer could
have arrested the accused but did not.

Is this all it takes to make Knowles a dead letter? At least one court
appears to think so; hard on the heels of Knowles came State v. Evans,™
involving a situation in which a drug task force of the Baltimore Police’
Department, in order “to protect the integrity of the ongoing undercover
operation,” seized persons on probable cause they were engaged in an
illegal drug transaction, ascertained their identity and searched them
and seized any drugs found, and then released them; only at the
conclusion of the entire operation did the police undertake a ‘“‘mass
sweep,”” arresting all of the individuals earlier seized. The state claimed
those searches were searches incident to arrest, to which the defendants
contended that those brief seizures, not involving either a taking to the
station or the issuing of a citation or any formal charge were not arrests.
The court rejected that contention on the ground that “probable cause”
plus police “‘custody and control” of the persons was all that was
necessary for ‘‘a valid arrest under Maryland law,” and then opined that
“Knowles might easily be distinguished from the present cases by its
lack of the crucial precipitating event for a search incident to a lawful

173. Ariz.Rev.Stat. § 13-3903 (“Noth-
ing in this section shall be construed to
affect a peace officer’s authority to conduct
an otherwise lawful search incident to his
arrest even though such arrested person is
released before being taken to the police
station or before a magistrate pursuant to
this section”); Tenn.Code § 40-7-118
(“Nothing herein shall be construed to af-
fect a peace officer’s authority to conduct a
lawful search even though the citation is
issued after arrest’).

174. ABA Standards for Criminal Jus-
tice § 10-2.4 (2d ed.rev.1985) (“the defen-
dant’s subsequent release on citation
should not affect the lawfulness of any
search incident to the arrest’); Model Code
of Pre-Arraignment Procedure §§ 120.2(2),
SS 230.1 (1975) (permitting, respectively,
release on citation after arrest and search
incident to arrest); Unif R.Crim.P. 211(b}3)
(1992) (commentary thereto quotes ABA
position).

175. 352 Md. 496, 723 A.2d 423 (1999;.
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arrest, namely an actual arrest as defined by state law.”!”® But surely it
takes something more than a switch in terminology to undercut
Knowles; Evans is wrong for the same reason that the ABA commentary
is wrong: Robinson and Belton are not search incident to arrest cases,
but search incident to “custodial arrest” cases, and if there was ever any
doubt about that Knowles itself dramatically illustrates how essential the
taking-to-the-station aspect of the arrest really is.'””

Turning now to other possible responses to Knowles, it might be
thought that if Iowa police wish to continue to have the opportunity to
make windfall searches of people like Knowles, then, because they
apparently have full discretion to opt for either citation or custodial
arrest, they would now resort to the custodial arrest alternative for
traffic offenders. But this seems unlikely; the political costs of making
custodial arrest the usual choice for traffic offenses would be great, as
would the cost in terms of police manpower. Somewhat more likely is
that the citation alternative will continue to be used most of the time,
now without search as a matter of course, but the custodial arrest
alternative will be used occasionally, that is, when (perhaps only because
of a “hunch”) the police want an excuse to search. Suffice it to note that
this would be a virtually risk-free technique, for under Whren v. United
States'™ the existence of probable cause for arrest makes any arbitrary
selection of violators to be arrested immune from Fourth Amendment
challenge.

It may even be that this pretext game will be unnecessary. For those
who seek to maintain the prior search authority after Knowles, the
“problem’” in that case may be perceived to be the fact that the officer
tipped his hand on the citation versus arrest question before the search.
Why not just search first? If nothing incriminating is found, then a
citation could be issued; if something incriminating is found, the officer
then could declare the violator under arrest for the traffic offense and
then proceed to take him to the station. As several lower courts have
done in circumstances approximating this,' the search could then be

176, 'The court then proceeded to find 179. See, e.g, United States v. Pratt,

another basis for upholding the search; see
note 171 supra.

177. Cf. Lovelace v. Commonwealth,
258 Va. 588, 522 S.E.2d 856 (1999) {prose-
eution argues that though offense, drinking
intoxicants in public, an offense which stat-
ute ordinarily requires result in giving of
summons, because statute says offender
then to be released “‘from custody,” this
means defendant under arrest at time of
full search, so that case falls outside
Knowles rule; court responds that Knowles
means “an ‘arrest’ that is effected by issu-
ing a citation or summons rather than tak-
ing the suspect into custody does not, by
itself, justify a full field-type search”).

178. 517 U.S. 806, 116-S.Ct: 1769, 135
L.Ed.2d 89 (1996).

355 F.3d 1119 (8th Cir.2004) (where defen-
dant, a convicted felon, stopped on probable
cause of pedestrian traffic violation of walk-
ing in street, was frisked and found to
possess ammunition, and was then arrested
for such possession and ticketed on the
traffic offense, court elects to treat this as
an arrest/search rather than stop/frisk situ-
ation and then reads Knowles as not “‘fore-
closing the search-incident-to-arrest excep-
tion where the officer has not yet issued a
citation and ultimately does subject the in-
dividual to a formal arrest on one of multi-
ple grounds lawfully established”); United
States v. Lugo, 170 F.3d 996 (10th Cir.
1999} (defendant stopped for speeding and
found to be without driver’s license, after
which search of car uncovered drugs; court
says this a valid search incident to arrest,
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upheld on the authority of Rawlings v. Kentucky,"™ which concluded
that where the arrest was justified before the search and the arrest
“followed quickly on the heels of the challenged search,” it is “not * * *
particularly important that the search preceded the arrest rather than
vice versa.” The Rawlings principle is certainly not objectionable in the
abstract, and in most fact situations produces a very sensible result.®
But if Rawlings is not to undo Knowles, it will be necessary for the
Court to find some way to avoid its use in the manner just suggested.
Here again, Whren is the villain, for it presents a barrier to two of the
most obvious ways in which such selective and after-the-fact custodial
arrest decisions might be challenged: because of their deviation from
usual practice or because of the subjective state of mind of the officers
involved.

The fact that no custodial arrest was made can be important for
reasons other than determining whether a lawful search may be conduct-
ed. If a custodial arrest is made, the continuing detention of the person
on the way to the station and, typically, for some period thereafter until
the arrestee obtains his pretrial release provides opportunities for a
variety of investigative techniques. On the other hand, if a custodial
arrest is not made, then it is likely that any such inquiries will be
conducted on the scene where the citation is given, which gives rise to
the possibility that the defendant will object that certain evidence must
be suppressed because obtained after too long a delay notwithstanding
the existence of probable cause from the outset. Hlustrative is United
States v. Luckett,'® holding that where police stopped defendant for a
traffic violation and then executed a traffic citation and then detained
defendant a bit longer while a “‘warrant check’ was completed, evidence
found incident to arrest on a warrant thus uncovered had to be sup-
pressed because defendant’s continued detention after the citation was
completed was illegal, Suffice it to note here that many courts are not
that strict. Because courts typically treat these citation-instead-of-arrest

though it “unclear” whether defendant
“formally arrested, and whether the search
began before the arrest’”); United States v.
Anchondo, 156 ¥.3d 1043 (10th Cir.1998)
(drug dog alerted after stop at fixed check-
point, followed by search of unarrested driv-
er; valid search incident to arrest if grounds
for arrest existed before search and arrest
made soon after arrest; ‘““Whether or not
the officer intended to actually arrest the
defendant at the time of the search is im-
material to this two-part inquiry’); State v.
Earl, 333 Ark. 489, 970 S.W.2d 789 (1998)
(after traffic stop and before arrest, vehicle
searched and drugs found; search may come
before arrest if then grounds for arrest and
two are substantially contemporaneous):
State v. Ballard, 987 SW.2d 889 (Tex.Cr.
App.1999) (where lawful stop and determi-
nation driver impaired, followed by search
of truck that uncovered drugs, “it is irrele-
vant that the arrest occurs immediately be-

fore or after the search, as long as sufficient
probable cause exists for the officer to ar-
rest before the search”).

Compare State v. Varnado, 582 N.W.2d
886 (Minn.1998) (search before arrest can-
not be justified as search incident to later
but contemporary arrest, for the arrest was
only for crime discovered in search, not
earlier-discovered offense of driving without
a license, and “the crime for which there is
probable cause to arrest must be a crime for
which a custodial arrest is authorized,” not
the case here because state law bars arrest
for misdemeanors except upon circum-
stances not present in this case).

180. 448 U.B. 98, 100 S.Ct. 2556, 65
I.Ed.2d 633 (1980).

181. See § 5.4(a).
182. 484 F.2d 89 (9th Cir.1973).
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situations just like true Terry stops where only reasonable suspicion is
present, requiring in both cases that the length and scope of the
detention be * ‘strictly tied to and justified by’ the circumstances which
rendered its initiation permissible,” this particular problem is considered
in more detail later in the stop-and-frisk context.!s

(i) Use of force. The police sometimes find it necessary to employ
force in conducting a search of a person at the arrest scene.'® The usual
case is one in which the arrestee has placed what appear to be drugs into
his mouth, and the police then attempt to retrieve the drugs and prevent
the arrestee from swallowing them. There is no doubt that the police are
entitled to take some action under these circumstances in order to
prevent loss of the evidence. ““A suspect has no constitutional right to
destroy or dispose of evidence by swallowing, consequently he cannot
consider the mouth a ‘sacred orifice’ in which contraband may be
irretrievably concealed from the police.”!

While it is thus clear that the police may use reasonable force in an
effort to prevent the loss of the evidence,'® it is also clear that if the
force is excessive then the police have engaged in an unconstitutional act
which requires suppression of the evidence obtained in this manner. The
use of excessive force, it would seem, makes the search an unreasonable
one under the Fourth Amendment, although courts have tended instead
to discuss the question in terms of whether the police conduct shocks the
conscience and thus violates due process under Rochin v. California.'®
In Rochin, decided before the Fourth Amendment exclusionary rule was
held applicable to the states, police illegally entered the defendant’s
premises, ‘‘jumped upon him” in an unsuccessful attempt to extract the
capsules which he put in his mouth, and then took him to a hospital and
had his stomach pumped. The Court, per Justice Frankfurter, in con-
cluding that the officers’ conduct violated Fourteenth Amendment due
process, declared that

the proceedings by which this conviction was obtained do more than
offend some fastidious squeamishness or private sentimentalism
about combatting crime too energetically. This is conduct that
shocks the conscience. Illegally breaking into the privacy of the
petitioner, the struggle to open his mouth and remove what was
there, the forcible extraction of his stomach’s contents—this course
of proceeding by agents of government to obtain evidence is bound

" People v. Trevino:

183. See § 9.3(b)-(D.

184. The use of force to search must be
distinguished from use of force to arrest,
discussed in § 5.1(d). As for intrusions into
the body, sometimes accompanied by force,
which may occur during post-arrest deten-
tion, see § 5.3(c). Surgery of the defendant
to find evidence is considered in § 4.1(e).

186. State v. Williams, 16 Wash.App.
868, 560 P.2d 1160 (1977).

186. United States v, Harrison, 432
F.2d 1328 (D.C.Cir.1970); Espinoza v. Unit-

ed States, 278 F.2d 802 (5th Cir.1960);
State v. Lewis, 115 Ariz. 530, 566 P.2d 678
(1977); People v. Bracamonte, 15 Cal3d
394, 124 Cal.Rptr. 528, 540 P.2d 624 (1975);
Foxall v. State, 157 Ind.App. 19, 298 N.E.2d
470 (1973); State v. Santos, 101 N.J.Super.
98, 243 A.2d 274 (1968); Hernandez v.
State, 548 S.W.2d 904 (Tex.Crim.App.1977);
State v. Williams, 16 Wash.App. 868, 560
P.2d 1160 (1977).

187. 342 US. 165, 72 S.Ct. 205, 96
L.Ed. 183 (1952).
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to offend even hardened sensibilities. They are methods too close to
the rack and the screw to permit of constitutional differentiation.

But, while the “course of proceeding’”’ condemned by the Court included
“the struggle to open his mouth,” the Court did not say that this act
standing alone was unconstitutional, and lower courts have not inter-
preted Rochin as barring the use of force to obtain evidence from the
mouth of an arrestee.!%®

“The difficulty, of course, lies in differentiating between conduct in
which appropriate force counters resistance to a reasonable search and
conduct that is condemned by the Due Process Clause.”’ The use of
“medical methods,”*® such as the Heimlich maneuver,'®® have been
upheld. But what then of the usual police response in these situations,
which is to seize the defendant by the throat, often described in the cases
as “choking,” in order to prevent him from swallowing the evidence?
The prevailing view is that such action is permissible,' although there
is authority to the contrary. The California cases, in particular, have
rather consistently’® taken the position that choking the suspect is
forbidden.’ Moreover, under those decisions it often does not take

" People v. Trevino:

much to constitute the prohibited quantum of force, as is illustrated by

195

As to the amount of force that is permissible the cases uniform-
ly reject the use of choking as a means of preventing the destruction
of evidence or forcing defendant to disgorge it. * * * Here the officer
testified on one occasion that he “grabbed” defendant by the throat
and on another occasion described it as applying pressure sufficient
to prevent swallowing but not sufficient to cut off air.

188, E.g., State v. Lewis, 115 Ariz. 530,
566 P.2d 678 (1977); State v. Harris, 244
Neb. 289, 505 N.W.2d 724 (1993); State v.
Santos, 101 N.J.Super. 98, 243 A.2d 274
(1968).

189. State v. Lewis, 115 Ariz. 530, 566
P.2d 678 (1977

190. Archer v. Commonwealth, 20 Va.
App. 87, 455 S.E.2d 280 (1995).

191. Jones v. United States, 620 A.2d
249 (D.C.App.1993).

192. United States v. Harrison, 432
F.2d 1328 (D.C.Cir.1970); Espinoza v. Unit-
ed States, 278 F.2d 802 (5th Cir.1960);
State v. Lewis, 115 Ariz. 530, 566 P.2d 678
(1977); Salas v. State 246 S0.2d 621 (Fla.
App.1971); State v. Jacques, 225 Kan. 38,
587 P.2d 861 (1978); State v. Winfrey, 359
S50.2d 73 (La.1978); State v. Harris. 244
Neb. 289, 505 N.W.2d 724 (1993); State v.
Santos, 101 N.J.Super. 98, 243 A.2d 274
(1968); Hernandez v, State, 548 S.W.2d 904
(Tex.Crim.App.1977); State v. Young, 15
Wash.App. 581, 550 P.2d 689 (1976).

193. But see People v. Fulkman, 235
Cal.App.3d 555, 286 CalRptr. 728 (1991)
(officer properly pounded defendant on
back, placed pressure on Adam’s apple to
prevent swallowing, and pried contraband
out of defendant’s mouth with pen); People
v. Cappellia, 208 Cal.App.3d 1331, 256 Cal.
Rptr. 695 (1989} (accepting criticism of Tre-
vino stated herein and following prevailing
view}.

194. Eg., People v. Jones, 209 Cal
App.3d 725, 257 Cal.Rptr. 500 (1989); Peo-
ple v. Parham, 60 Cal.2d 378, 33 Cal.Rptr.
497, 384 P.2d 1001 (1963); People v. Sand-
ers, 268 Cal.App.2d 802, 74 CalRptr. 350
(1969); People v. Erickson, 210 Cal.App.2d
177, 26 Cal.Rptr. 546 (1962); People v. Tay-
lor, 191 Cal.App.2d 817, 13 Cal.Rptr. 73
(1961); People v. Brinson, 191 Cal.App.2d
253, 12 Cal .Rptr. 625 (1961); People v. Mar-
tinez, 130 CalApp.2d 54, 278 P.2d 26
(1954).

195. 72 CalApp.3d 686, 140 CalRptr.
243 (1977).
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The application of force to a person’s throat is too dangerous
and sensitive an activity to be judged on the basis of the officer’s
assessment as to what amount of forece is or is not excessive. That
type of force, more than any other, is likely to result in violent
resistance by the arrestee, and should be disapproved as a police
technique. An application of force to the throat sufficient to prevent
swallowing is, in our opinion, the equivalent of choking.

The Trevino position, it is submitted, is unrealistic and unduly
restrictive. The act to be prevented is the swallowing of the evidence,
and thus it makes little sense to say that the minimal pressure necessary
to prevent swallowing is excessive, particularly when it is considered
that if the drugs are swallowed the defendant may be harmed by them
and may have to submit to an even more disagreeable procedure for his
own protection or for retrieval of the evidence.’® Relatively more appeal-
ing is the middle ground of State v. Williams,' which takes a different
view of what constitutes “choking”:

We subscribe to the view that it is constitutionally reasonable
for the police to “place” their hands on a suspect’s throat to prevent
the swallowing of evidence, as long as they do not “choke’” him, i.e.,
prevent him from breathing or obstruct the blood supply to his head.

L I

We emphasize that the police should be able to take reasonable
measures to prevent the destruction of evidence which they are
entitled to possess. Specifically, we believe the constitution permits
them to place their hands on a suspect’s neck to prevent the
swallowing of evidence, or to go further when necessary to overcome
active resistance. But Williams did not resist beyond refusing briefly
to spit out the drugs. We hold that the police, by choking Williams
so he could hardly breathe, exceeded the bounds of reasonableness
in these circumstances.

The Williams position is certainly sound in a theoretical sense, for it
distinguishes between that force which merely prevents swallowing, the
legitimate objective of the force, and that which goes farther by prevent-
ing breathing or obstructing the blood supply. It might be objected,
however, that it draws the line in a way which presents some serious
practical problems. One is that under the Williams definition of “chok-
ing” it will be extremely difficult for the court, on a motion to suppress,
to make the necessary after-the-fact determination of precisely how the

196. See § 5.3(c). But see Locke v.
State, 588 So.2d 1082 (Fla.App.1991) (not
proper for officer to choke defendant to
prevent swallowing of small amount of
drugs); State v. Tapp, 353 So.2d 265 (La.
1977) (choking defendant to retrieve packet
of drugs violated due process and Fourth
Amendment; “We see no evidence in the
record * * * that this.material, if swal-
lowed, would not have traveled through de-

fendant’s body without destruction of the
evidence or harm to defendant™).

197. 16 Wash. App. 868, 560 P.2d 1160
(1977). Williams was followed in State v.
Taplin, 36 Wash. App. 664, 676 P.2d 504
(1984) (test of “whether a choke hold con-
stitutes excessive force is whether the offi-
cer's actions completely obstructed the de-
fendant’s breathing™).
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officer placed his hands on the arrestee’s throat.’® Another is that it
may be very difficult for the well-intentioned officer, under the exigen-
cies of the moment, to ensure that the force he fipplies to the arrestee’s
throat is only of the permitted variety. This latter problem may be
overcome to some degree by the fact that Williams recognizes, as have
other courts,'® that in determining whether the force used by the police
was excessive it is proper to take into account the forcible resistance
offered by the defendant. Stated another way, the defendant should not
be allowed to object to the fact that more force was used than Williams
ordinarily permits when it was his active resistance which made it
impossible for the officer to gauge the amount of force he was applying
to the defendant.

The aforementioned practical difficulty in drawing the line between
permissible and impermissible force could logically result in adoption of
a broader prohibition on the use of force, especially when it is deter-
mined that alternative means are available to retrieve the evidence. That
position is reflected in State v. Hodson,*® where police applied pressure
to defendant’s throat and thereby forced him to spit out eight small
plastic-wrapped heroin chips. Although the court of appeals had adopted
a Williams-style test, this court disagreed, concluding “that whether or
not this defendant’s airflow or blood supply was actually impaired, the
level of violence and force used by the officer was unreasonable because
of the enormous risk of such results.”

The court was influenced by two considerations: (i) that the distine-
tions required by Williams could be drawn in “the refined atmosphere of
an appellate court” but not on the street; and {ii) that there was no
reasonable fear “that swallowing the plastic-wrapped chips would render
their contents undiscoverable or harmful to defendant,” as

drugs ingested in this manner can only follow two paths: Either they
will pass through the system intact because of their packaging, or
they will be absorbed into the bloodstream of the swallower. In
either event, they are susceptible to identification and recovery in
supervised, nonviolent post-arrest settings.

On occasion, courts have had to assess somewhat different types of
force than that invelved in Trevino and Williams. It has been held, for
example, that the use of force to open the arrestee’s mouth is permissi-
ble,®! and even resort to an instrument to force the jaws apart has been

198. As noted in State v. Jacques, 2 State, 157 Ind.App. 19, 288 N.E2d 470
Kan.App.2d 277, 579 P.2d 146 (1978), aff’d, (1973).

225 Kan. 38, 587 P.2d 861 (1978): “We are
unable to reach a rational decision based on
whether or not the policeman testified he
‘choked’ the defendant or merely ‘applied
pressure.” A criminal trial should be a
search for the truth and not dependent
upon semantics chosen by an officer.”

198. People v. Tahtinen, 210 Cal.App.2d
755, 26 Cal.Rptr. 864 (1962), Foxall v.

200. 907 P.2d 1155 (Utah 1995).

201. State ex rel. Flournoy v. Wren, 108
Ariz. 356, 498 P.2d 444 (1972); People v.
Holloway, 416 Mich. 288, 330 N.W.2d 405
(1982) (lawful to apply pressure to sides of
jaw to get defendant’s mouth open).

As for use of Mace, the court in State v.
Jacques, 2 Kan.App.2d 277, 579 P.2d 146
(1978), aff’'d, 225 Kan. 38, 587 P.2d 861
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upheld when the violent resistance of the defendant thwarted other
efforts to obtain the evidence.?® Use of an instrument to scrape evidence

off the arrestee’s teeth?® or tongue®® has also been held to be reason-
able,

As for threatening force which could not lawfully be used, the
Hodson case is likewise instructive on that point, for the officer in that
case also held a gun to the side of the defendant’s face and ordered him
to spit out the objects he had been seen placing in his mouth as police
approached to arrest him for a just-completed drug sale. The court
concluded:

The State argues that the use of the gun to threaten defendant was
“brief” and that there was no “express” threat to harm him. We
conclude, however, that the only possible inference to be made when
someone holds a gun to the head of another and issues an order is
that failure to comply will result in use of the gun. Implicit threats
are as real as express verbal threats, especially in a highly charged
encounter involving physical violence. Certainly, an interrogation
conducted while an officer held a gun to a suspect’s head and
demanded, “Talk!” would be considered unreasonable and a viola-
tion of the Fifth Amendment. We do not tolerate threats to shoot
suspects as a legitimate means to extract either information or
physical evidence; in the absence of any resistance, violence, or
opposition to them, police officers cannot reasonably threaten to
hurt people they are searching.

Finally, it is important to note that even if a valid arrest has been
made and even if the quantum of force used to obtain the evidence does
not exceed that which the courts have allowed, it does not inevitably
follow that the search by force is lawful. Though United States v.
Robinson®® teaches that the “authority to search the person incident to
a lawful custodial arrest * * * does not depend on what a court may
later decide was the probability in a particular arrest situation that
weapons or evidence would in fact be found upon the person of the
suspect,” that proposition surely does not extend to the kind of situation

(1978), stated: “Trying to force open the 202. Foxall v. State, 157 Ind.App. 19,

mouth of a young, healthy, adult male in-
volves substantial risk both to the police
and to the defendant. It would seem to us
to be more humane to use a minimal
amount of Mace rather than brute force.

“The use of any Mace approaches the
outer limits of acceptable conduct on the
part of the police officers, and we would
have no hesitation in holding that the ex-
cessive use of Mace would shock our sense
of justice. Here, there is no evidence that
the defendant suffered any ill effects as the
result of the use of Mace, and we cannot
say the use of Mace standing alone is so
unreasonable as to offend ‘a sense of jus-
tice.” ”

298 N.E.2d 470 (1973). See also People v.
Fulkman, 235 Cal.App.3d 555, 286 Cal.
Rptr. 728 (1991) (officer properly pried con-
traband out of defendant’s mouth with
pen); Archer v. Commonwealth, 20 Va App.
87, 455 S.E.2d 280 (1995) (use of “jaw
screw” to force open mouth proper, as this
constitutes ‘‘use of a proper medical device
in its intended manner”).

203. State ex rel. Flournoy v, Wren, 108
Ariz, 358, 498 P.2d 444 (1972),

204, State v. Wood, 262 La. 259, 263
So.2d 28 (1972).

205. 414 U8, 218, 94 S.Ct. 467, 38
L.Ed.2d 427 (1973).
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presently under discussion.?® For the reasons discussed earlier,®®” the
Court in Robinson wisely permitted the police to utilize “standardized
procedures’ with respect to the ordinary search of the person incident to
arrest. But no one would seriously suggest that a part of these standard-
ized procedures should be the forcible searching of every arrestee’s
mouth. Rather, forcible “[a]ttempts to prevent destruction of evidence
must be based on probable cause to believe that specific evidence is being
disposed of.”’?*® This means, for example, that if a person were arrested
for speeding and, while still in the car, toock ‘“‘something” from a
passenger and put it in his mouth, this would not justify a forcible
search of that orifice because probable cause that the “something” is
drugs is lacking.?®®

Ch. 5 SEARCH AT SCENE OF PRIOR ARREST

(J) What may be seized. It is extremely important to distinguish a
search of the person from a seizure of objects found in that search, for
unquestionably everything which is uncovered in a lawful search is not
thereby subject to lawful seizure, as the Supreme Court has taken pains
to emphasize.?® The leading case on this point is State v. Elkins,"?
where the defendant was arrested for public intoxication and then
searched, resulting in the officer’s discovery of “an unlabeled bottle
containing three kinds of capsules and pills.” The officer seized them
and a later analysis established that some of them were methadone, but
at the hearing on the motion to suppress the officer conceded that he
had seized them merely because he was suspicious of them and not
because he recognized them as contraband. The court held that “before
the officer had the right to seize the implements of a crime committed in
his presence, other than that for which the arrest was made, he must
have reasonable grounds to believe that the article he has discovered is
contraband’’:

If the rule were otherwise, an officer who desired to inculpate
an arrested person in ancther crime, could seize everything in such
person’s immediate possession and control upon the prospect that
on further investigation some of it might prove to have been stolen
or to be contraband. It would open the door to complete temporary
confiscation of all an arrested person’s property which was in his

206. In Robinson, the Court noted that
the search at issue ‘“‘partook of none of the
extreme or patently abusive characteristics
which were held to violate the Due Process
Clause of the Fourteenth Amendment in
Rochin,” but that is different from the
point being made here, which is that force
which is not per se excessive is still unrea-
sonable in the absence of probable cause.

207. See § 5.2(b).

208. People v. Trevino, 72 Cal. App.3d
686, 140 Cal.Rptr. 243 (1977). See also Fox-
all v. State, 157 Ind.App. 19, 298 N.E.2d
470 (1973); State v. Dupree, 319 S.C. 454,
462 S.E.2d 279 (1995) (need probable cause
drugs in mouth and “clear indication” evi-
dence would otherwise be destroyed).

209. People v. Trevino, 72 Cal.App.3d
686, 140 Cal.Rptr. 243 (1977).

210. Soldal v. Cook County, 506 U.S.
56, 113 S.Ct. 538, 121 L.Ed.2d 450 (1992)
(in rejecting court of appeals’ argument
Fourth Amendment not applicable to sei-
zure unaccompanied by a search, Court
notes that even as to seizure of objects
lawfully discovered and accessed, “in the
absence of consent or a warrant permitting
the seizure of the items in question, such
seizures can be justified only if they meet
the probable cause standard”).

211. 245 Or. 279, 422 P.2d 250 (1966).
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immediate possession and control at the time of his arrest for the
purpose of a minute examination of it in an effort to connect him
with another erime. Such a practice would be as much an explorato-
ry seizure as one made upon an arrest for which no probable cause
existed. Intolerable invasions of a person’s property rights would be
invited by an ex post facto authorization of a seizure made on
groundless suspicion. * * ¥

It is urged that where a properly arrested and searched person’s
privacy has already been legally violated, no additional harm has
been done to him by the seizure. This presupposes that the rights
protected are only those of privacy. The right of privacy is undoubt-
edly one right which is protected. It is a right which has recently
been the subject of great emphasis. Historically, there is no doubt
but that the founding fathers were also concerned with the viola-
tions of property rights which were brought about by indiscriminate
seizures through the medium of general warrants and writs of
assigtance.

Although the Supreme Court has not had occasion to deal with a
situation precisely like that presented in Elkins,*'? the Court has made it
clear that seizures must be made upon probable cause. In Warden v.
Hayden,*™ in the course of abandoning the so-called ‘“mere evidence”
rule, the Court emphasized that there must always “be a nexus * * *
between the item to be seized and criminal behavior,” that is, ‘‘probable
cause * * * to believe that the evidence sought will aid in a particular
apprehension or conviction.” This rule has been applied so as to sup-
press objects seized upon mere suspicion while executing a search
warrant®* or otherwise lawfully found in plain view in premises®® or a
vehicle.?'8 But if there is probable cause, “there is no additional require-
ment of exigency for the seizure of property that is in plain view,
provided that the police officer’s presence on the property is lawful and
the incriminating character of the evidence is immediately apparent.”!?

Though there has been some reluctance to apply the Hayden rule in
cases where the suspicious object was found on the person of an arrested

212. In Elkins, the state argued that 214, See § 4.11.
the search was justified by Abel v. United
States, 362 US. 217, 80 SCt. 683, 4 215 See§ 6.7

L.Ed.2d 668 (1960), for there as well the
property seized was related to a matter
other than that for which defendant was
arrested, as the defendant had been arrest-
ed upon a deportation warrant and the
agents seized a piece of paper which the
defendant attempted to conceal up his
sleeve, But the court responded that Abel
was “a far cry from the present case” be-
cause the officers there also had informa.
tion that the defendant was engaged in
espionage.

213. 387 U.S. 294, 87 SCt. 1642, 18
L.Ed.2d 782 (1967).

216. See § 7.5.

217. G & G dJdewelry, Inc. v. City of
Oakland, 989 F.2d 1093 (9th Cir.1993), in-
terpreting and applying Texas v. Brown,
460 U.S. 730, 103 S.Ct. 1535, 75 L.Ed.2d
502 (1983). As applied to search of the
person incident to arrest, see State v.
Payne, 273 Kan. 466, 44 P.3d 419 (2002)
(where in search of person incident to ar-
rest officer found crack pipe, the resulting
plain view of its “incriminating character”
justified seizure).
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individual,?®® there is no reason why the rule should be deemed inappli-
cable in such a setting. While under United States v. Robinson®'® the
search of an arrestee for evidence “does not depend on what a court may
later decide was the probability in a particular arrest situation that
* % * gyidence would in fact be found upon the person of the suspect,”
this certainly does not support the conclusion that Hayden is inapplica-
ble to what is found.?”® Indeed, if anything, Robinson points in the
opposite direction; it is the probable cause requirement for subsequent
seizure which makes the Robinson rule of search without probable cause
(except for the arrest) tolerable.

However, the search-of-the-person case is distinguishable in at least
one respect. Unlike the situation where a merely suspicious bottle of pills
is observed in premises, the bottle of pills on the person of one arrested
will in a sense be seized in any event if a “custodial” arrest is made, so
that often the question is really whether the suspicious object may
thereafter be subject to close scrutiny and inspection while the arrestee
remains in custody. This difficult issue is discussed at a later point.?**
Suffice it to note here that even if it is true that some additional scrutiny
would be possible if the defendant remains in the hands of the police, it
does not necessarily follow that a seizure of an object at the arrest scene

N

without probable cause is permissible. As noted in Elkins:

It is suggested * * * that all property is legally taken from an
arrested person upon his incarceration in jail, therefore no harm can
be done by taking it from him a few minutes earlier at the time of
arrest. This presupposes that the arrested person will be incarcerat-
ed after being booked and that he will not be released on bail. This
is an unwarranted assumption, particularly in the case of an arrest

for a misdemeanor.

218. E.g., Wrght v. Edwards, 343
F.Supp. 792 (N.D.Miss.1972).

219. 414 US. 218, 94 S.Ct. 467, 38
L.Ed.2d 427 (1973).

220. In State v. Florance, 270 Or. 169,
527 P.2d 1202 (1974), the court elected to
follow Robinson rather than the narrower
rule theretofore followed in the state, but
yet considered the Elkins rule to be unaf-
fected by this change. Applying Elkins, the
court concluded that the officer had
grounds for the seizure of plastic bags con-~
taining a white powder; “it was not unrea-
somable for an arresting officer experienced
in such matters who found plastic bags
containing powdered substances to seize
them and have the contents analyzed, con-
sidering the fact of common knowledge that
illegal drugs are often carried today in the
form of powder in plastic bags and that
legal drugs are almost never carried that
way.” But in State v. Lowry, 295 Or. 337,
667 P.2d 996 (1983), holding Elkins was not
overruled by Florance, it was intimated by

the majority that Elkins is now viewed as
grounded in state law and not entirely rec-
oncilable with Robinsor.

See also State v. Wilson, 467 So.2d 503
(1.a.1985) (seizure of defendant’s blood-
stained clothing he was wearing at arrest
proper, as officer’s conclusion it “would
eventually aid in the conviction of Stephen
Stinson’s murderer is reasonable’); State v.
Nuccio, 454 So0.2d 93 (La.1984) (even if
probable cause lacking as to the person,
lawfully arrested on unrelated offense, po-
lice could seize large quantity of coins and
red bandana because it known former sto-
len by person wearing latter, and thus
“there was probable cause for the police to
believe that the items eventually would lead
to an arrest or conviction”); Common-
wealth v. Robles, 423 Mass. 62, 666 N.E.2d
497 (1996) (seizure of blood-stained coat
defendant wearing at time of arrest lawful,
as police “had probable cause to believe
that the coat was connected to the crime”).

221. See § 5.3(b).
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§ 5.2()

However, a temporary seizure of an item at the arrest scene or at the
station (even if the defendant’s release on bond is forthcoming) can
sometimes be justified under the theory of United States v. Place®®* upon
reasonable suspicion that item is connected with criminal activity.?®

Library References
C.J.8. Arrest §§ 3-4, 38, 40-49, 54, 65; C.J.8. Criminal Law §§ 770, 778, 790;
C.4.8. Motor Vehicles §§ 1321-1335.

West's Key No. Digests, Arrest ¢=63.5(8), 63.5(9), 68(1), 71L.1{(1)-71.1(7), 71.1(9);
Automobiles &=349(14), 349.5(9), 349.5(10); Criminal Law ©~394.4(9).

§ 5.3 Search of the Person During Post—-Arrest Detention

Analysis
Subsec.
(a) Search upon arrival at place of detention.
{(b) The delayed search and the second look.
{c) Inspections of and intrusions into the body.
{d) Validity of continued custody.

The discussion herein is concerned with those searches of the person
which occur at the place of incarceration during the period of post-arrest
detention. Such searches are ordinarily conducted as a matter of routine
upon the arrestee’s arrival at that place, and sometimes they occur again
at some later peoint in the detention process. A search is considered to be
“of the person” for the purposes of this section if it involves an
examination of or intrusion into the body, or if it necessitates scrutiny of
or looking into clothing worn at the time of arrest! or effects found in
that clothing, whether or not the clothing or effects were actually on the
person at the time of the search.?

(a) Search upon arrival at place of detention. It now appears
to be clearly established that when an arrested person has been delivered
to the place of his forthcoming detention, he may be subjected to a
rather complete® search of his person. This search may be conducted

222. 462 U.S. 696, 103 8.Ct. 2637, 77
L.Ed.2d 110 (1983), discussed in § 9.8(e).

228. Conrod v. Davis, 120 F.3d 92 (8th
Cir.1997) (where defendant arrested for
speeding and defendant and his car taken
to station “pursuant to state law and local
policy regarding the posting of bond” and
in search incident to arrest $6,000 in small
bills found on his person and $4,000 more
in briefcase in automobile, officer could
hold the money briefly for nonsearch exam-
ination of it, here exposure to drug-sniffing
dog, as officer “had a reasonable suspicion
that the funds were the product of illegal
drug activity’). ..

§ 5.3

1. Or clothing which the police after
arrest properly required the defendant to
wear. See, e.g., Boardley v. State, 612 A.2d
150 (Del.1992) (where defendant arrested at
girl friend’s house on ‘‘a wintery day,” it
proper for officer to place defendant’s hat
on his head, and thus the hat properly
inventoried and held at station while defen-
dant in custody).

2. Search of containers, such as suitcas-
es, carried at the time of arrest is separately
considered in § 5.5.

8. See § 5.3(c) concerning the limits
with respect to inspection of or intrusions
into the body.
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. SE1ZURE AND SEARCH OF PERSONS | §52

r*ti Y

b

“’Hedgepeth v. Washmgt.nn Metropohtan Area Transit Authorl’cy3 386 F.3d
1148.(D.C.Cir.2004). S,
48Whren v. United States, 517 USS. 806, 116 S.Ct. 1769, 135 L.EA 2d 89
(1996). : v
‘“However ina recent Supreme Court decmlon not mvolvzng the Fourth\
Amendment the Court felt somewhat differently about police discretion fir-an:

. afrest context: In Town of Castle Rock v. Gonzales, 545 U.S. 748, 125'S,Ct.
21796, 162 L. Ed.2d 658 (2005), in the course of holding that a § 1983 plzii di
: not have a property interest in police enforcement of a restrammg order’ agamst

her husband, the Court explained away staté statutory provisions stating that

- police “shall use every reasonable means to enforce a restraining- order’}rand

“shall arrest * * * or * * * geek a warrant,” on the ground that such _provisipns
did not“truly malk}e enforcement of restraining order mandatory,”’ given thata
“well established tradition of pohce discretion ‘has long coéxisted with' appar:
ent]y mandatory arrest statutes,” so that police with probable cause would
“Hsve some discretion to determine that * * * the circumstances of the violation

_ or the competmg duties of that oﬁicer or his agency counsel decmlvely agamst

enforcement in a particular mstance ‘ i ek
. “%See § 5.1(g). ’ ‘ BN
4‘“Brya:nt v. City of New York, 404 F.3d 128 (2d Cir. 2005) L

§ 5 2 - Search of the person at scene of prior arrest s
n. 8. R

[Replace prior content of thzs footnote] SRR
While this phrase has sometimes been taken to mean “lawful” in the sense
that the law of the jurisdiction where the arrest occurs does not require a
noncustodial alternative, e.g., United States v. Mota, 982-F.2d 1384 (9th Cir-
1993); the Supreme Court rejected that position in Vlrglma v. Moore, .. U S, —,
128 S.Ct. 1598, 170 L.Ed.2d 559 (2008) See § 1.5, text at note 81.1. .

n. 13
‘ State v. Neﬂ 184 Vt 243 958 A.2d 1173 (2008). -
n. 36
71(6) should be 7 1(b)- (d) , ‘ RO

n. 63, . S

Re items on the person, United States v. Curtis, 635 F.3d 704 (5th 01r 2(}11)
(following Finley, infra); United States v. Murphy, 552 F.3d 405 (4th, Cir, 2009}
(“officers may retrieve text messages and other information from, cell. hones
and pagers seized incident to an arrest,” without regard to the size of th e cell'
phone’s storage capacity); United States v. Finley, 477 F.3d 250 (5th Cir: 2067)
(since-right to search incidéent to arrest “extends to containers foutd on'ar-
restee’s person,” police lawfully retrieved call records and text. messages from-
cell, phone found on arrestee’s person). Compare State v. Lanegan, 321.Mont.
349, 91 P.3d 578 (2004) (as a matter of state constitutional law, upon defendant’s
arrest for obstructing a police officer, warrantless search of defendant’s fanny
pack unlawful, as no fruits or evidence of the obstruction would be there;-and
since defendant already handcuffed no need to search for self- prot;ectlon or to
prevent escape).

n. 64.. ) :

United States v. Chauncey, 420 F.3d 864 (Sth Cir. 2005) (where dunng
course of lawful traffic stop officer arrested defendant for possegsion.-of
marijuana, defendant’s post-arrest statement and urinalysis admissible even if -
those grounds for arrest inadequate; arrest can be upheld on basis of traffic of- -
fense of driving without a license notwithstanding ofﬁcer s testlmony he had

- earlier decided not to arrest for that).
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(Add hew text between zntruswn and lacks
footnote number 66). AN T RE NS

(1) ‘was undertaken in. the presence of others

mn text followmg

or (11)

.. 1Camp!:)ell M., Mlller, ,499 R, 3d 714 (7 th Cir. 2007} (stnp and body., cavxty
searc&; og arrestee suspected of. narcotms oﬁ'ense, involving nudlty and.visual
inspection of anal a €85 conducted in back yard of friend’s house exposed to
nelghbors, mtnessed ¥y def ndant’s friend and perhaps others, unlawful) Paulihe
State 399 Md '341,°9 4

1 F., 87, gzoo ) . where police lifted dp defendant shortg’ and.then
mampul d hig - buttgceks to.find the'drugs he was believéd to.be hiding there,
court in.concluding.search.was unreasonable emphasized the record “does not
mdwate that: th flicers”made any attempt to, protect Pauhnos priy

‘a5 the, “search was conducted i Lin the very place in which he was
' dication in the record before us th
public’s. agcess to, the car wash or, to

m m» "

have ¢onducted the search in‘the’ pmvacy of a police van”) o
" Compare Jenkinsv. State 978 So.2d 116 (Fla. 2008) {izo, such ywlatmn
here, as officer merely pulled back Jenkins® boxer shorts which were ‘already
‘exposed to:public view; lgeked-downtinto Jepkins’ buttock: area, viewed ap-
prommately two inches of the plastlc bag protrudmg from between Jenkms but-
tocks, and retneved the bag,” and thus “there is no indication that any pnvate
body parts or the buttock area became pubhcly exposed”) .

no 67.
Conmder thh ”Mé‘fé CommOnwealth Vi Marshall 319°S. W 3d 352 (Ky 2010)
(where ‘defeéndant wa¥ actively selling drigs and tended to carry a wedpon and

police officer saw: defendant-placesboth hands down front of . trousers, and frisk

revealed rock-like-substarice, pulling down defendant’s pants and underpants

revealing plaetlc bag of drugs, lawful; court stresses this out of sight of others); .

Williams v. Commonwealth, 147 S: W=3d 1. (Ky.2004) (on probable cause that de-
fendant “was a known drug trafficker, and he would be carrying a large quantlty
of crack cocaine in his buttocks,” police arrested defendant and took him'into
nearby accomplice’s apartment, took him into bathroom and.conducted: strip
search, revealing plastic bag of cocaine; search lawful, as “officers had good rea-
son to fear that, unlese restramed Appel]&nt would destmy the drugs befor’e
they' couid ,obtam a’ warrant”}?

: McGhee, 627 F3& 454 (1st .Cit.2010) scene
strij ,search requl eé‘on asonable basis for supposing’ pat the particular
kind 1. € _oy‘ed‘ mlkht Be fruitfil,? the case here, as' “the officérs had
'pect that- McGhee might well be oon(‘,eahng drigs’ abouthis

ust-in his pockets”) United- States v, Williaris] 477:F.3d 974

‘(Sth Cn‘ 20@‘7) relamvely mtrusw search of person, reathing 1ns1d'e cloth:lng‘,
“too ‘adequate precautxons to protect Wllliams
i similar’ cases). - I

(Add{ textee en of pamgraph after “for,
paragraph i text followmg footnote riumber 67)
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SE1IZURE AND SEARCH OF PERSONS §5.2
Robinson permits a full search of a wallet®' or address book®? on
the arrestee’s peérson, -so too it is not objectionable that: the
content’s of the arrestee’s pager were scrutinized.”* But on the
limited occasions when the issue has been reached, courts have
also rather consistently found “warrantless searches of cell
phones to fall -squarely within the search-incident-to- arrest
exception,”* so that call records and text messages found-in

“such a search are thereby admissible in evidence. These ‘deci-

sions, however, may not be the last word on this i issue, for each of
them involved only a conventional. cell phone,” meanirig that
such a phone’s “memory of incoming and outgoing calls, as well
as its text messages, can easily be analogized to an address book
or a letter in an envelope.”™™® But search of more sophisticated
devices, such as the iPhone, “a handheld wireless device that
functmns as a cell phone, BlackBem'y, camera, music player, and
video player, while simultaneously providing internet access,™’*
“capable of holding tens of thousands of pages pf personal
information,”™ arguably is another matter. Extending Robinson
to such devices would thus mean that incident to any arrest an
officer, without a warrant and indeed without any reason to
believe that evidence of crime would be found, would “be in a po-
sition to review incoming and outgoing call hlstones scan contact
lists, read ‘thousands of emails, view nearly hmltless numbers ‘of
color photographs and movies, listen to voicemail at the touch of
a button, and view the mternet webs1tes that an arrestee has

visited. ne1s

Noteworthy in that regard is State v. szth 7% where pohce af-
ter arrest of the defendant for drug dealing activities, seized his
cell phone and in a subsequent warrantless search of it incident

‘to arrest found call records, a phone number belonging to a person

police earlier had call defendant to arrange a drug purchase, and
certain photographs. The court held that activity v1olated
defendant’s Fourth Amendment rights: .

'Although cell phones’ cannot ‘be equated with laptop computers

their ability to store large-amounts of private data give their users.
"4 reasonable and justifiable eéxpectation of a higher level of privacy

in‘the information they contain.®"® Once the cell phone is in ppllce
“and preservmg evidence and can take preventwe steps to ensure

that the data.found.on the phone are neither lost nor erased. But
- - because a person has a high expectation of privacy in a cell phone’s
" contents, police must then obtain a warrant before intruding mto ‘
‘ the phone s contents.’ L

(Of course, there could under certain circumstances be ex1gent
circumstances justifying dealing with the cell phone in a’ ‘certain
way w1th0ut first obtaining a search warrant. e

TR, Umted States v. Mohnaro, 877 F.2d 1341 (7th Cir.1989).
72K.g., United States v. Rodriguez, 995 F.2d 776 (7th Cir.1993). .
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; 67 sUmted States v: Ortiz, 84 F.3d 977 (Tth €ir:1996); United States v. Reyes;
922 F.Supp. 818:(8.D.N.Y.19986); United States v..Lyn ch 908 F. Supp 284 (D}V R
1.1995); United Statesv. Chan, 830 F.Supp. 531 (N D Cal.1993). : .

. $14Note, 42 Ga.L Rev. 1165, 1189-90 (2008) See United. States v. Curt:s,
635 F.3d 704 (5th Cir:2011); Umted States ‘v, Mul”ph 552 'F.3d 405 (4th Cir.
2009); United States v. Flnley, 477 F.3d'250-(5th’ Clr 2(){}7) United States v:.

Valdez, 2008 WL 360548 (E.D:Wis.2008); United’ States v:: :Mercado‘Nava, 486 .

F Supp 24°1271 (D.Kai. 2007); United States v: Dennis, 2007-WL 3400500 (E.D:

Ky.2007); People v: Diaz, 51 Cal.4th 84,.119:Cal Rptr 3d.105, 244 P.3d' 501 -
(2011) (Supreme Court “decisions do not; support the view that Whether police *

must get; a warrant ‘before searchu}g an-item they have properly seized fromian
drrestee’s person incident to a lawful custodial .arrest aepen s on the 1tem s
c¢haracter, including its capacity for storing: ‘personal information™:”
: 5Gershiowitz, Thé iPhone Meets the Fourth Amendment :56 UCLA’ L. Rev )
27, 39-40.(2008)." . . wode TG s
...%1%Gershowitz, 56 UCLA L Re 5’, 29‘ (2008};.
o 7_7Qershew1tz, 56.UCLA L. Rev..27, (2Q08), T .
“+SBGershowitz, 56 UCLA L. Rev‘ 21, 44 (2008); Blut see the Murphy case,
note 3*supra o _ i :
S AWhile Gershomtz,beheves that the e “most certamly will” apply “the
seareh incideit to drrest doctrine to the iPhons,” id. at 44; he goes 'oh to discass

several‘approaches “courts -and legzslatures might:adopt to addréss this problei] :
id. at 45, all deemed:to have flaws’but to be “likely preferable:to ‘doing nothing '

and allowing police to search thousands of-pages:-of electronic data without
probable cause or a; warrant id. at 8. See also Orso, Cellular Phones, Warrant—
less Searches, and;the New Frontier of Fourth Amendment Jurisprudencé; 50
Santa Cldra L.Rev. 183, 223-24 (2010) (for “older’ generatlon cellular phones,” a
“workable standard” is to allow search incident'to arrést for*coding informa-
tion”: buf not" “content-based information;” while for “smart phones” no search
incident arrest should be allowed); Notes, 43 Creighton L.Rev. 1157 (2010) (op-

posing search of cell phones incident, to arrest); 42 Ga.L.Rev: 1165, 1203 (2008) -

(“given | cell phones ‘vast storage capdcity, searches of them should, be viewed as
mcreasmgly invasivé and, therefore, unreasonable ds ‘their capacities coiitinue
to expand”);- 38 Héstmgs Const.I. Q 1697€(2010): (as for “smart phones,” as
distinet from ordinary cell phones; rule should-be that search incident arrest

requires, exigent circumstances); 35 Okla. City. UL Rev. 445,(2010) (would. ei-.

ther require search warrant or limit search mmdent arrest to-when reasonable

belief evidenee of crime of arrest would be found on phoné); 2010 U.IILL.Rev. .

685, 715 (favors rule whereby “officers may: Be permltf:ed to search a cell phione
prowded they have probable cause as.to the ¢ontents! mcnmmatmg nature”).

79G¢ate v. Smith, 124 Ohio St. 3d 163, 920 N.E.2d 949 "(2009); discusséd’ in’

Engel, Doctrinal ColIapse ‘Smart, Phones’ Causes Courts. to Reconsider Fourth
Ameérndiiient Searches of Eléctronic. Dévices, 41 U.Mem.L. Rev.-233.(2010). The
Smith’ ‘approach is viewed ‘with favor in Comment; 61'S.C.L.Rev.:843 (2010)

o7. ’°ngmﬁcantly, the Smith court did notilmlb "its holding 4 4 ‘so- -called
“Siart ‘phone,” regsoning-“thit in'teday’s advanced technological age miany
‘standard’ cell phones’ includé a variety of featurés above and beyond the ability
to place: phone calls. Indeed, like Smith’s phone,.) many cell phones give users
the ability to'send text messages and take, pictures. Other. modern ‘standard’
cell phones can also store and transfer data and allow-users. to connect to'the

Intérnet. Because basic cellphones in today’s world have a wide variety of pos-’

sible functions, it: would not be: helpfil to create’a mle that’ requlres o‘fﬁcers to
discern the capabilities of a cell phone beforé;acting accordingly.”
$71'Consider State ¥, Carroll, 322 Wis.2d. 299, 778 N.W.2d 1; (2010) (where

after traffic stop officer lawfully told defendant to drop item suspected of being a -

weapon, and it turned-out 40 be a cell phone which, when lying, open on the
ground, dlsplayed an 1maée of ﬂefen&ant smdkmg a 'marijuana blunt; that a
lawful plain’ wew but as to officer’s Jater” cheeking. of image gallery and. finding
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iimages of.illegal. drugs, firearms and:currency; court:concludes:the prior plain -

view'justified the officer in continuing to hold the phone whilé-a’searchiwarrant
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(2009), -where an officer on a bicycle in an area known for open-air drug transac-
tmns, approached defendant and detected-the “extremely strong” odor-of
marijuana emanating from him. The officer searched-defendant and seized.a
bag of marijuana, but did not arrest defendant; later explaining he-“was on
bicyclerpatrol and not able to transport himi back to the police department.” Two
nionths latér defendant was ‘arrested pursuant't6 an arrest warrant for the
mafijuana possession. Stating that an “officér’s subjective intént to ‘arrest’ an
‘individual at the timé of his encounter is important -whére an officer’s ob_]ec:tlve
coridiict does not indicate clearly that a custodial arrest has been made;” the
court concluded the officers subjective intent'“was, at best, ambiguous” in the
instant case, as compared with Evans, where “members: of the task:forces
photographed, identified and verified the addresses of both Evans and Sykes-
Bey while they were detained and before they were released.”

(Add new footnote 177.1 between “oﬁ”enclers and “But,” in textv

followmg footnote number 177)

,,,, o L

. ‘Indeed even if the officer lacks dascre‘mon because state law mandates
use of the citation altemqhve in, the case at hand, the officer conld : agam opt | for
the custodial alternative if there is no state-law exclusionary rule for guch a
vmlatmn, as the oﬁicer’s vmlatlon of such A state ]aw does not violate the. Fourth
Améndment, See. Vlrglma v. Moore, 553 U.S. 184, 128 S.Ct. 1598, 170 L.Ed.2d
559 (2008),. discussed .in § 1.5(a), (b). In such mrcumstances the Court in.Moore

- concluded, Knowles is mapphcable, for the officer did ma,ke an arrest and
“therefore faced the risks that are ‘an adequate basis for treating all custedlal
_arrests ahke for purposes of search Just1ﬁcat10n ’” . -

n. 179.

See, e.g;, State v. Pulfrey, 154 Wash, 2d 517 111 P. 3d 1162 (2005) (af’cer
traffic stop and discovery driver’s license expired, driver “arrested” and search
of car incident to arrest revealed drugs; and officer claimed he “always” arrests
for thls offense, arrest and search lawful “even assuming that police officers
must eXercise thelr dlscretmn when dec:dmg to"arrest-or to cite and release, as
.applicable statute’ says that decision to bé made as to a person “arrested® and

Her's no such exermse of dlscretmn necessary aﬁ:er dlscovery of ewdence’of a
felony™). . . , ‘ :

. 194,

This is also the Indiana position, applymg the state constltutlon Gner v.
State; 868 N.E.2d 443 (Ind;2007). . -

; :

(Add new footnote 200.1 at end of pceragmph after results, g
text following footnote number 200) ;

Lo os

2003 odson was' dxstmgmshed in State v. Alverez, 147 P 3d 425 (Utah 2006)
because of the “extreme force” used in that case, as compared with the.instant
case, where the police merely “grabbed [defendant’s} arms and bent his body
forward to prevent the swallomng of the evidence” and “did not *EE apply any
pressure fo the. throat e e . :

A 220 : o v

.- See: also Ford V. Staﬁe 122 Nev 796 138 P 3d 500 (2()06) (takmg bIoody
stockmg cap and sweatshlrt from person of seized “murder suspect Iawful as it
unmedlately apparent to be ev;dence of a cnme”)

§ 5 3 Search of the person durmg post-arrest detentlon

n. 14 - . ..
7 :State v. Saiz, 144 N.M. 663 191 P3d 521 (2008) L
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n. 28.
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The court in Fink then went on to say that the statute careful
limited the testing to instances where the driver’s privacy expectation
was otherwise reduced, as (i) a person involved it a serious accident does
not expect to leave “moments after its occurrence”; (ii) any driver
subject to this statute already has a statutory duty to remain at the
accident scene to render aid and exchange information with those
involved; and (iii) any driver subject to the statute, as a consequence of
the ticketing/release process, “is already subject to restrictions” on his
freedom of movement. The driver in Fink, against whom the state was
proceeding two ways, both license revocation and criminal prosecution
for driving under the influence, next argued “that the ‘special needs’
exception to the warrant and probable cause requirement is inapplicable
because the chemical test results may be used in a criminal proceeding.”
The court in response, though admitting that “‘the Supreme Court has
not yet determined whether evidence obtained under the ‘special needs’
exception may be routinely used in ¢riminal proceedings,” decided that if
“the admission of chemical test results in a criminal proceedings is
incidental to a statute’s purpose, application of the ‘special needs’
exception is not precluded.”

Library References

C.d.S. Arrest § 65; C.J.S. Motor Vehicles § 1407, C.J.S. Searches and Seizures
§§ 14, 18, 23, 29--30, 32-34, 50, 57-63.

West’'s Key No. Digests, Arrest &=71.1{1), 71.1(8); Automobhiles ¢&=419; Searches
and Seizures =24, 42.1.

§ 5.5 Seizure and Search of Containers and Other Personal
Effects

Analysis
Subsec,
{a) Search incident to arrest.
{b) Inventory.
{¢) Exigent eircumstances.
(d) Search for purposes other than obtaining evidence.
(e) Search following “‘controlled delivery.”
(f) Containers permitting view or inference of contents.

Previous sections in this Chapter have been concerned with the
various bases upon which a warrantless search of a person may be
conducted. A search is deemed to be “of a person” if it involves an
exploration into an individual’s clothing, including a further search
within small containers, such as wallets, cigarette boxes and the like,
which are found in or about such clothing. By contrast, the present
section is concerned with seizures and searches directed at containers

may have been placed in some doubt by two  namely, the Edmond and Ferguson cases
intervening Supreme Court decisions, summarized in note 59 supra.
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and other personal effects which, given the circumstances, do not have
this intimate a connection with a person. This includes suitcases and
similar containers in the possession of the suspect, and also such
containers and other effects which are not in the possession of the
suspect at the time the police either seize or search them.!

Six possible bases for a warrantless search of containers and other
personal effects are discussed herein: (1) search of the object incident to
the arrest of its possessor on the ground that it is within his “immediate
control”; (2) inventory of the object subsequent to the arrest of its
possessor; (3) search of the object on probable cause in exigent circum-
stances; (4) reasonable search of the object for reasons unrelated to the
obtaining of evidence of crime; (5) search following a ““controlled deliv-
ery’’ of the object by police or a police agent to a suspect; and (6) search
of a container permitting a view or inference of its contents.

(a) Search incident to arrest. Assume that a person has been
lawfully arrested for some criminal offense and that thereafter® a suit-
case belonging to that person is subjected to a warrantless search. The
suitcase, it may be further assumed, was in the general vicinity of the
place of arrest, perhaps even carried by the arrestee at the time of his
arrest. In such a situation, particularly when no showing can be made of
probable cause to search the case plus exigent circumstances justifying
doing so without a warrant, the question may arise as to whether this
search may be properly characterized as a search incident to the arrest,
for such a search requires no more justification than that a lawful
custodial arrest was made.?

ARREST Ch. 5

In considering this question, it is useful to consider once again the
case of Chimel v. California,* which set new limits upon the permissible
scope of a lawful search incident to arrest. It will be recalled that the
Court in Chimel, after approving search of the arrestee’s person, went on
to say:

And the area into which an arrestee might reach in order to grab a
weapon or evidentiary items must, of course, be governed by a like
rule. A gun on a table or in a drawer in front of one who is arrested
can be as dangerous to the arresting officer as one concealed in the
clothing of the person arrested. There is ample justification, there-
fore, for a search of the arrestee’s person and the area “within his

§ 55 arrest if the probable cause for the arrest
1. Of course, if the container was on the existed prior to the search. State v. Roach,

defendant’s person at the time of arrest but
he then removed it from his person and
placed it nearby, the search of the container
will still likely be treated as justified as part
of the search of the person. Andrews v.
State, 40 P.3d 708 (Wy5.2002).

2. This is not to suggest that for search
of a container to qualify as a search inci-
dent to arrest the formal arrest must pre-
cede the search. As is true of search of the
person, see § 5.4(a), a search of a container
will qualify as incident to a subsequent

234 Neb. 620, 452 N.W.2d 262 (1990). But a
search of a container cannot be justified as
incident to arrest if the probable cause for
the contemporaneous arrest was provided
by the fruits of that search. Smith v. Ohio,
494 U.S. 541, 110 S.Ct. 1288, 108 L.Ed.2d
464 (1990).

3. United States v. Robinson, 414 U.S.
218, 94 S.Ct. 467, 38 L.Ed.2d 427 (1973).

4. 395 US. 752, 89 S.Ct. 2034, 23
L.Ed.2d 685 (1969). :
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immediate control”’—construing that phrase to mean the area from
within which he might gain possession of a weapon or destructible
evidence. -

This would suggest that, at ¢ minimum, the suitcase or other
container must itself be located within that physical area which consti-
tutes the area in the “immediate control” of the arrestee. This may
present no problem when the suitcase is being carried by the arrestee,’
but does under other circumstances. For example, in United States v.
Rothman,® defendant was arrested as he was about to board an airplane
and was taken to a room at the airport, after which his checked luggage
was retrieved from the airplane and brought to that office and searched
there in defendant’s immediate presence; the court quite correctly ruled
that this search was not incident to the preceding arrest. ““The police can
not circumvent the Fourth Amendment’s warrant requirement by ar-
resting a person and then bringing that person into contact with his
possessions which are otherwise unrelated to the arrest.”

Another category of case is that in which a suitcase or attache case
or similar container is observed by the police within premises near a
person who has just been arrested.” Here, as with search of premises
incident to arrest generally,® the better view is that the precise circum-
stances of the arrest must be evaluated in determining the area within
those premises which may be said to be within the arrestee’s immediate
control. If, for example, the defendant is ‘“‘not manacled or in the secure
grip of any of the policemen,” the container is deemed within the
defendant’s control if he is ‘“‘within lunging distance” of it.? But even if

5. Cf. United States v. Nelson, 102 F.3d
1344 (4th Cir.1996) (shoulder bag carried at
time of arrest is subject to search incident
to arrest).

6. 492 F.2d 1260 (9th Cir.1973). See
also United States v. Wright, 577 F.2d 378
(6th Cir.1978) (same result on similar
facts).

7. On the question of whether the ob-
servation of the container plus knowledge
of its incriminating contents is a basis for
seizure on plain view grounds, see § 6.7(b).

8. See$§ 6.3(c).

9. State v. Bracco, 15 Or.App. 672, 517
P.2d 335 (1973). See also Northrop v. Trip-
pett, 265 F.3d 372 (6th Cir.2001) (where
defendant had duffle bag on his shoulder
when police approached and place it at his
feet and started to walk away when officer
stopped him almost immediately and arrest-
ed him at same location, bag lawfully
searched incident to arrest); United States
v. Maldonado-Espinosa, 968 F.2d 101 (1st
Cir.1992) (proper search incident to defen-
dant’s arrest where “‘carry-on bag was on
the table next to her and within reach”);
State v. Brasel, 538 S.W.2d 325 (Mo.1976)
(court stresses that attache case was “four

feet from the defendant,” *‘was not locked,”
and “did have a catch but it could be re-
leased by merely pushing a button,” and
the defendant apparently was not yet
cuffed).

The same approach is taken as to cloth-
ing of the arrestee which is in the vicinity
of the arrest. See, eg., United States v.
Cotnam, 88 F.3d 487 (7th Cir.1996) (proper
to search ‘‘defendant’s jacket, which was
laying on the bed next to where the defen-
dant was standing’’ at time of arrest); State
v. LeBlane, 347 A.2d 590 (Me.1975) (defen-
dant arrested while ransacking apartment,
Jacket eight to ten feet away when he not
handecuffed was within his control); Com-
monwealth v. Wheatley, 266 Pa.Super. I,
402 A2d 1047 (1979 (incident to defen-
dant’s arrest while at another’s apartment,
police could seize and search his jacket
hanging on kitchen chair, no discussion of
how close jacket was to defendant). In Peo-
ple v. Lyda, 27 IlLApp.3d 906, 327 N.E.2d
494 (1975), the court appeared to take a
rather broad view of the control require-
ment in holding the police properly
searched the arrestee’s jacket though it was
hanging on a peg across a rather large
room; the arrest occurred in a public place,
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the arrestee has been handcuffed, courts are still inclined to find that he
might have been able to get at a nearby case,' at least if his hands were
cuffed in front of him rather than behind him." As is generally true of
appellate decisions on the permissible scope of search incident to ar-
rest,’ the courts are inclined to make the questionable assumption that
persons arrested and restrained by police are nonetheless possessed of
considerable freedom of movement. In the cases involving search of
containers, this attitude is manifested by a reluctance to give particular
consideration to the likelihood that the arrestee would have any opportu-
nity to reach the container and manipulate the zippers, hasps, or other
fastening devices in order to get at a weapon or evidence inside the
container. That is, courts generally fail to assess these cases in terms of
whether the interior of the container is, to use the language from
Chimel, an “area from within which [the arrestee] might gain possession
of a weapon or destructible evidence.”*®

ARREST Ch. §

If that is the appropriate inquiry, then it would seem that even if
unlocked containers, such as purses, garment bags, attache cases and
suitcases, are carried by the person at the time of arrest, they are not
inevitably subject to a warrantless search on incident-to-arrest grounds.
For example, if two policemen were to approach and seize a man walking
through an airport with a suitcase, it is to be doubted that the arrestee
would thereafter be in a position to unfasten the several latches on the
case and gain access to the contents. This may explain why some courts
have not relied upon Chimel to justify a search in such an instance, at
least if some other ground is available.”* Yet, most of the pre-United

suggesting the court might well have been  these facts are relevant to a determination
influenced by the fact the police could not of access to weapons or destructible evi-

leave the clothing there.

10. United States v. Ciotti, 469 F.2d
1204 (3d Cir.1972) (upholding the district
court’s finding “that the handcuffs would
not prevent [the defendants] from opening
the briefcases or of using guns if such were
present’’); State v. Galpin, 318 Mont. 318,
80 P.3d 1207 (2003) (defendant’s coat and
duffel bag 4-6 ft. from him at time of arrest
lawfully searched incident to defendant’s
arrest notwithstanding fact he “handcuffed
and placed on his knees,” as that placed
him “in even closer proximity to his coat
and duffel bag” and “a man leaning his
body and reaching, even with his hands in
cuffs, could potentially reach the articles
within that range”).

11. In United States v. Jones, 475 F.2d
723 (5th Cir.1973), the court noted:

“The answer fo this question is obviously
dependent on the factual setting at the time
of the search. Jones was in handcuffs when
the agents opened the suitcase. The record
is unclear whether his hands were cuffed in
front or behind his back and does not reveal
the defendant’s location in relation to the
suitcase at the time of the search. Both of

dence which is the crucial factor in the
Chimel analysis.

“For example, if defendant’s hands were
cuffed in front and he were in close proxim-
ity to the suitcase, then the search here
could probably be justified under Chimel.
Even with the presence of numerous FBI
agents in the room, we cannot say that it
would be unreasonable to believe that Jones
might attempt to lay his hands on a weapon
located inside the suitcase. But if defen-
dant’s hands were cuffed behind him in
such a manner that he was denied access to
the suitcase, then the search could not be
upheld under Chimel because the suitcase
would not be within his immediate control
or within an area from which he might gain
possession of a weapon or destructible evi-
dence.”

12. See § 6.3(c).

13. More particular in this regard than
most of the decisions is State v. Brasel, 5638
S.W.2d 325 (Mo.1976).

14, See United States v. Buckhanon,
505 F.2d 1079 (8th Cir.1974) (noting that
search of luggage carried at time of arrest
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Ch. 5 CONTAINERS § 5.5(a)

States v. Chadwick® cases seemed to rest upon an unstated assumption
that a carried container is within the defendant’s control by virtue of the
sole fact that it was being carried at the time of arrest.'® It is as if the
carried container was an extension of the person and thus subject to
search under United States v. Robinson” without any showing of justifi-
cation based upon the facts of the individual case.’®

Whatever might be said concerning an arrestee’s access to a carried
container at the moment of arrest, it is ordinarily the practice to
terminate such access as may exist by taking the container out of the
arrestee’s possession at that time. Under the Chimel rationale, this
event might be thought to foreclose any claim that the container could
thereafter be searched as an incident to the arrest. However, the pre-
Chadwick cases rather consistently upheld the search of carried contain-
ers on incident-to-arrest grounds even when the search was conducted at
some later time when it was unquestionably clear that the arrestee could
not get at the contents of the container.®

“does not fall squarely within the search
incident to arrest exception” and upholding
the search on probable cause plus exigent
circumstances grounds instead); United
States v. Meheciz, 437 F.2d 145 (9th Cir.
1971), noted 9 Hous.L.Rev. 140 (1871) {not-
ing that court was “not unimpressed” with
defendant’s argument that search of suit-
case carried at time of arrest not within
Chimel rule, and upholding search instead
on probable cause plus exigent circum-
stances grounds).

By comparison, United States v. Eather-
ton, 519 F.2d 603 (1st Cir.1975), relies pri-
marily upon Chimel, noting that the Court
in that case cited with approval its prior
decision in Draper v. United States, 358
U.S. 307, 79 S.Ct. 329, 3 LEd.2d 327
(1959}, “in which a search virtually identi-
cal to that at issue here was upheld.”

15. 433 US. 1, 97 S.Ct. 2476, 53
L.Ed.2d 538 (1977).

16. United States v. Sloan, 293 F.3d
1066 (8th Cir.2002) (purse in defendant’s
possession at time of arrest); United States
v. Garcia, 605 F.2d 349 (7th Cir.1979) (zip-
pered suitcase carried at time of arrest);
United States v. Lewis, 566 F.2d 385 (6th
Cir.1977) (search of unlocked suitcase car-
ried at time of arrest); United States v.
Eatherton, 519 F.2d 603 (1st Cir.1975)
{briefease carried at time of arrest); United
States v. Murray, 492 F.2d 178 (9th Cir.
1973) (garment bag carried at time of ar-
rest); State v. Culver, 288 A.2d 279 (Del.
1972) (suitcase next to defendant at time of
arrest); People v. Campbell, 67 111.2d 308,
10 ILDec. 340, 367 N.E.2d 949 (1977
(search of suitcase carried at time of ar-
rest); Delacey v. Commonwealth, 494

S.w.2d 735 (Ky.App.1973) (suitcase dropped
at time of arrest); State v. Lohss, 19 Md.
App. 489, 313 A.2d 87 (1973) (suitcase car-
ried at time of arrest); People v. Darden, 34
N.Y.2d 177, 366 N.Y.5.2d 582, 313 N.E.2d
49 (1974) (attache case carried at time of
arrest); Ferguson v. State, 645 P.2d 1021
(Okl.Crim.App.1982) (canvas bag carried by
arrestee is within his immediate control
within meaning of Chimel); Jones v. State,
640 S.W.2d 918 (Tex.Crim.App.1982) (brief-
case carried at time of arrest).

17. 414 U.B. 218, 94 S.Ct. 467, 38
L.Ed.2d 427 (1973).

18. Robinson has been relied upon in
order to respond to the contention that
when an arrestee is carrying a container
and thus has it within his control in the
Chimel sense, the police should resort to
the lesser intrusion of taking the container
out of the defendant’s control instead of
searching it. In United States v. Eatherton,
519 F.2d 603 (1st Cir.1975), the court
thought that argument was “not without
some logieal cogency,” but then continued:
“Justice Marshall made an argument not
unlike that of appellant in his dissent to
Gustafson and Robinson * * *, but while
that position may have analytical appeal,
* * % it does not presently represent the
law.”

19. United States v. Schleis, 543 F.2d 59
(8th Cir.1976) (search at station of briefcase
carried at time of arrest, though case had to
be forced open); United States v. Battle, 510
F.2d 776 (D.C.Cir.1975) (search of carried
shopping bag at station); United States v.
Johnson, 495 F.2d 378 (4th Cir.1974)
{handbag carried at time of arrest); United
States v. Kaye, 492 F.2d 744 (6th Cir.1974);

213




§ 5.5(a) ARREST Ch. 5

In Chadwick, the defendants were arrested while standing next to
an open automobile trunk into which they had just placed a double-
locked footlocker the agents believed to contain marijuana. The defen-
dants, the car and the footlocker were taken to the federal building,
where the agents unlocked and searched the footlocker without a war-
rant about an hour and a half later. In rejecting the government’s
contention that this was a lawful search incident to arrest, the Court,
per the Chief Justice, reasoned that

warrantless searches of luggage or other property seized at the time
of an arrest cannot be justified as incident to that arrest either if the
“search is remote in time or place from the arrest,””?® or no exigency
exists. Once law enforcement officers have reduced luggage or other
personal property not immediately associated with the person of the
arrestee to their exclusive control, and there is no longer any danger
that the arrestee might gain access to the property to seize a weapon
or destroy evidence, a search of that property is no longer an
incident of the arrest.

Here the search was conducted more than an hour after federal
agents had gained exclusive control of the footlocker and long after
respondents were securely in custody; the search therefore cannot
be viewed as incidental to the arrest * * *,

It was less than clear, however, whether Chadwick afforded any
guidance as to what it takes to justify the search of a container as
incident to arrest either at the scene of the arrest or thereafter. The
Chadwick dissenters thought it clear that ““the agents could have made a
search of the footlocker at the time and place of the arrests” because it
then ‘“wags within the area of [the defendants’] ‘immediate control.””
Brennan, J., concurring, clearly thought otherwise; he concluded that
under the reasoning of Chimel it could not be said “that the contents of
the heavy, securely locked footlocker were within the area of their
‘immediate control’ for purposes of the search incident to arrest doc-
trine.”?! For the reasons stated earlier, that certainly is a reasonable
application of the Chimel rule. But, the majority in Chadwick seemed to
go out of its way to avoid accepting the Brennan reasoning. The Court
instead latched onto the Preston rule that a search cannot be said to be
incident to arrest if it “is remote in time or place from the arrest,”

State v. Lohss, 19 Md.App. 489, 313 A.2d 87
(1973} (suitcase carried at time of arrest);
People v. Darden, 3